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Acceleration Clauses Time Paper Under 
The NIL and the Uniform Commercial 
Code* 


Article III the Uniform Commercial Code, dealing with 
Commercial Paper, has made numerous changes the law 
negotiable instruments. This Note concerned with ex- 
amination some those changes stemming from the pro- 
vision which reads, its final form: 


its terms payable 


ee 


definite time subject any acceleration. 
Essentially this means that acceleration clause destroys the 
negotiability commercial paper under the new Code because 
lack time certainty. Whether not this wise pro- 
vision light current commercial practices, undeniably 
iconoclastic. 


The history the many types clauses which mature 
promissory note earlier than the fixed date stated the note 
least confusing the current state the law regarding 
them. This confusion due, perhaps, the inability courts 
resolve the conflict between the interests the maker and 
the holder within the framework the Negotiable Instruments 
Law. The maker (debtor) time note, unlike the maker 
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demand note, does not expect called upon pay be- 
fore the ultimate date. normally believes that accelera- 
tion clause has been inserted the evidence his debt order 
that the holder may protected against his insolvency 
similar contingencies, and does not expect acceleration with- 
out good cause. The mere threat such acceleration, 
lowed, would prevent accurate planning future incidence 
liabilities; and its actual occurrence could throw him into 
financial straits moment’s notice. The maker therefore 
worried about the avaricious creditor. the other hand, the 
holder (creditor) worried about the possibility that unfore- 
seen future events may bring about the maker’s default. 
pecially periods over-rapid business expansion and rela- 
tive instability money, feeling insecurity may 
engendered knowledge facts that are hard prove, 
confidential information, even mere suspicion. There- 
fore does not wish bound accelerate only upon stated 
contingencies. The resolution these conflicts not easy, 
and this one area where the “uniform” NIL has not resulted 
clarifying the law. The applicable provision reads: 


“(2) before fixed determinable future time 
specified therein. 


This section sufficiently ambiguous allow any result 
acceleration cases. has been suggested that acceleration 
clauses should destroy negotiability under the NIL since note 
containing one surely payable “on before fixed future 
time.” the other hand, quite possible that 4(2) was 
intended provide only for the negotiability notes payable 
before the fixed date the option the maker. Before the 
adoption the NIL, was held that note payable “on 
before” certain date meant that only the maker had the option 
payment before the date maturity and that the holder 
could not sue before that time. Even after the NIL was 
assumed that such was the rule. However, the overwhelming 
number cases not hold either theory, will seen. 


q 

4 
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The requirement certainty time payment dic- 
tated practical business and legal considerations. Uncertain 
time leads highly speculative money value the paper, and 
increases both the danger taking overdue paper, and the 
difficulty making presentment and giving notice dishonor 
the right time. But, insofar these considerations are con- 
cerned, acceleration paper does not differ from demand paper 
whose negotiability expressly provided for. Furthermore, 
note payable definite future time subject acceleration 
more certain than demand paper since least provides 
definite time beyond which cannot run. Yet various types 
clauses incense courts enough impose the sanction non- 
negotiability the notes, but not enough declare the clauses 
unenforceable. 


THE ACCELERATION CLAUSE PRACTICE 


Since the formal requirement the NIL certainty 
time, many attempts have been made evolve test whereby 
commercial practices could fitted into this requirement. 
most famous these the suggestion Professor Chafee that 
negotiability should not destroyed acceleration maturi- 
the acceleration possible “only the performance 
act regularly incident the collection the paper.” The 
theory behind this suggestion that the business world would 
consider paper readily salable only were unaffected 
facts which are not stated the instrument, which cannot 
ascertained during the normal business procedure collec- 
tion and payment. However, the types clauses use both 
then and now are considered for the protection the 
holder, will appear. This paper therefore more suitable for 
circulation substitute for money than paper, 
promissory notes with extraneous clauses them. 

interesting phenomenon that the banks, which would 
ordinarily most vitally interested problems negotia- 
bility, are not concerned about the effect negotiability 
acceleration clauses. Various bankers the city Philadel- 
phia, when interviewed, stated that they accept notes for dis- 
count only from their customers from people whose credit 
well known, this way insuring themselves against the de- 
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fault the maker. Regarded this light, negotiability 
note consequence since they will accept non-negotiable 
note collateral for loan their customer. The few notes 
containing acceleration clauses present practical difficulty 
the method computing their value. Banks discount the note 
the amount will produce maturity and proceed against 
the negotiator the note has accelerated and thus causes 
loss the bank. Even all this largely theoretical since 
only very small percentage the paper offered banks for 
discount contains acceleration clauses, and only small number 
these destroy negotiability. 


The notes that banks have their borrowers sign are 
different category. contain many clauses which are con- 
sidered for the protection the bank, although some 
them destroy negotiability. But this practical import, 
for rediscounting notes with the Federal Reserve System 
has virtually stopped, because shift the character 
banks’ assets. They now have substantial amount govern- 
ment bonds against which they can borrow. However, despite 
the lack further negotiation, the bankers, remembering the 
would still like have their notes negotiable, they 
try keep out the negotiability-destroying clauses much 
possible. 

Other groups which receive many promissory notes are the 
finance and small loan companies. With their high degree 
credit risk they naturally have assortment acceleration 
clauses their notes, but the notes are not discounted ne- 
gotiated banks. the lenders become hard-pressed for 
ready cash, they merely establish line credit with bank 
the basis their accounts receivable. 

the situations above described fair say that ac- 
celeration clauses are not regarded commercially problem 
negotiability, but rather one enforceability. plati- 
tudinous state that the law should follow commercial prac- 
tice. but this perhaps the unexpressed major premise this 
area. Dean Prosser, reporting for the American Law Insti- 
tute, “It seems evident that the courts which give un- 


No. 1946). 
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certainty time payment reason for denying nego- 
tiability are reality objecting the acceleration clause itself. 
This objection may founded abuses the clause.” And 
further notes that “the effect denying negotiability 
acceleration paper not remedy any abuses arising con- 
nection with the acceleration clause, which remains effect 
even the instrument treated simple contract. 
merely open the paper defenses which have nothing 
with acceleration.” This Note will attempt see how the cases 
support the proposition that acceleration clauses are problem 
enforceability, not negotiability. 


ACCELERATION CLAUSES BEFORE THE 


The cases are confused their holdings and reasonings 
this area that Professor Aigler was prompted 
there test according which line may drawn differ- 
entiating the holdings. The uncertainty pro- 
nounced and disconcerting.” However, the holdings the 
cases can made fit into the pattern theory never fully 
articulated the courts, wit: that the question the nego- 
tiability-destroying character any particular acceleration 
clause ruled principles analogous those which 
the doctrine anticipatory repudiation contracts. This 
latter doctrine, accepted the vast majority American 
jurisdictions, provides that party bilateral contract com- 
mits breach any voluntary affirmative act (before failure 
perform the time stated) which renders substantial per- 
formance his contractual duties impossible, apparently 
contract all, and therefore the doctrine cannot literally 
applied. But the principle that reflects fits just well into 
the field commercial paper, that one need not wait sue 
until the time for performance clear that 
performance will not occur. This principle has been partially 
recognized NIL which would allow term that 
“upon default payment any installment interest, the 
whole shall become due.” 


Aigler, Time Certainty Negotiable Pa. Rev. $13, 322 (1929). 
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Naturally, the field credit extension, where knowledge 
shaky financial condition often comes from confidential 
sources, the manifestation need not affirmative act 
the maker all cases. With this mind possible state 
the proposed rationalization the cases: when note contains 
clauses which accelerate maturity upon the occurrence facts 
which manifest inability unwillingness pay the part 
the maker, the note will given full effect; but when the 
accelerating facts not manifest such inability, the note 
will declared non-negotiable. Such penalty might possibly 
justified the ground that the maker trusted that his 
original creditor would not invoke the clause without good 
reason. trust was placed anyone else; therefore, pro- 
tect the maker the court, holding the note non-negotiable, 
allows him interpose personal defenses even against one who 
would otherwise holder due course. This course 
harsh the holder, but merely another example courts 
policing commercial practices. holding non-negotiability 
was thought have strong deterrent effect the use the 
clauses originally, and perhaps historically did, the era 
when negotiation was more frequent than today. 


Thirty-seven notes used banks and loan companies were 
analyzed and found contain twenty-one different types 
acceleration clauses. The cases dealing with these clauses are 
grouped below according the type factual situation the 
clauses describe, effort place the cases into the ration- 
alization stated above. 


Default the Thirty-two clauses were found 
which accelerated “if default shall made the payment 
any said installments, sums this note, any renewal 
Such notes are plainly not certain time 
amount vacuo, but there unanimity holding that these 
clauses not destroy negotiability. The same also applies 
where series notes matured default the payment 
any one note. These accelerating facts show inability 
unwillingness the part the maker pay his obligations 
when due, and the holdings negotiability are perfectly con- 
sistent with the principles the anticipatory repudiation doc- 
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trine. Also conforming these principles the type clause 
found eleven notes that “failure perform any agreement 
matures the note, and this clause has been held not 
impair negotiability. 

Facts Indicating Inability Unwillingness Pay.— 
Thirty notes contained clause accelerating the time pay- 
ment death any four included “dissolution 
any corporate matured upon insolvency 
the maker” and committing act Bankruptcy 
the filing petition under any the provisions the Na- 
tional and notes accelerated upon “the 
appointment receiver for maker.” these occurrences 
manifest the creditor the high probability that the maker will 
unable perform his obligations. type acceleration 
particularly important the holder since allows him get 
into the race the creditors which likely develop the 
happening the above contingencies. the reported cases, 
notes containing all combination these clauses have been 
held negotiable. Some notes have had only the insolvency pro- 
vision and they also were held negotiable. Along the same line 
these clauses one accelerating upon making 
assignment for the benefit provision was 
notes and should governed the same principles 
above since this merely another Act 


Where loans are made the faith going business, 
only natural assume there will acceleration upon the fail- 
ure the business. One the notes analyzed provided. 
others accelerated upon “suspension business.” Clauses 
relating failure the maker not destroy negotiability, and 
are thus accord with the rationalization attempted. also 
his her property with intent hinder, delay, defraud 
his her creditors,” any maker shall abscond remove 
from the jurisdiction.” clauses, appearing two notes, 
show the holder that will meet with difficulty enforcing 
payment these facts occur. cases have been found in- 
terpreting these clauses, but there every reason believe 
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they would held not destroy negotiability. They fit the 
anticipatory repudiation theory and also the language the 
time certainty requirements espoused the courts. 


none the situations described this section there 
need protect the maker against the exercise the accelerat- 
ing right someone other than the original creditor, since 
decision accelerate these facts cannot considered 
unreasonable unfair. 


Facts Not Necessarily Implying Inability 
Some clauses describe situations which only give rise 
inference pending inability pay. The stronger the 
inference the more likely that the note will held nego- 
tiable. 


Such strong inference arises from clause maturing 
note upon “the entry judgment against any maker.” This 
clause appeared times, and was qualified five instances 
“which not satisfied within days.” Twenty-two other notes 
were matured upon “the issuance attachment against any 
maker.” The occurrence these facts suggests inability 
the part the maker pay his debts and could not 
considered abuse discretion for the holder mature his 
note earlier guard against inability pay that debt also. 
Notes containing such clauses accordingly have been held nego- 
tiable. This result easily justified where the note the 
hands distant holder, who should able act less evi- 
dence get into the race the creditors than the immediate 
payee. 

Today, applications for loans precede most grants and are 
relied upon the lenders great extent. false credit 
picture painted, the inference strong that the loan would 
not have been granted but for the misrepresentation. these 
facts later come light, the lender would want accelerate. 
Seven clauses were found which allowed acceleration upon “any 
statements which are the inducement for this loan, proving 
the satisfaction the holder hereof untrue.” the 
only case found negotiability was not destroyed 


Cook Parks, Ga. App. 749, 169 S.E. 208 (1933). 
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clause reading “should any representation herein made 
found untrue.” The only difference between the clauses that 
the one use today seems let the date maturity rest 
the the first blush, would seem 
that trust placed the discretion the creditor, but actually 
maker could good conscience expect leniency after false- 
hood procuring the loan. The problem the unscrupulous 
creditor this situation more apparent than real. 
wishes accelerate, the jury must still find that the statements 
were false his satisfaction, and unlikely that they would 
find unless the evidence brought forward the holder could 
reasonably sustain the inference falsity. The principles 
the anticipatory repudiation doctrine appropriate for com- 
mercial paper are thus satisfied and there high probability 
that the courts would hold that the present-day clause does not 
destroy negotiability, since the reason for denying negotiability 
the case uncontrolled power the holder the feeling 
that such power would give him unfair advantage over the 
maker. Here the maker has already taken advantage the 
lender and does not need that protection. 


Other clauses describe factual situations which give rise 
very weak inferences inability Such clause one 
that matures the note legal equitable proceedings are 
instituted against ... any the undersigned.” 'This was found 
five notes. Clearly such occurrence does not evince 
inability pay since the suit may wholly unfounded 
instituted collusion with the holder, and within the rational- 
ization this Note this clause should held destroy nego- 
tiability. One such holding reported under the NIL. Another 
type such clause was found six notes, accelerating upon 
“the taking possession control any substantial part 
the property business any obligor the instance 
any governmental public commercial lend- 
ing institutions contemplate this provision attachment 
under tax lien attachment contraband property. 
These events not necessarily mean that the maker’s financial 
condition bad and notes containing such clauses should 
non-negotiable. 


4 
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borderline clause one which the maker can forced 
pay before the ultimate date “suffers fire loss.” This 
clause was found only one promissory note use today, but 
has been twice held negotiable the past. Despite the fact 
that under such clause fire the woodshed accelerable 
event, these holdings can possibly rationalized the ground 
that this clause was only found combination with other 
clauses relating the business operations the maker, and 
therefore the doctrine ejusdem generis would limit the con- 
struction this clause fire loss affecting the business. 


Subjective Insecurity. Insecurity the usual state 
mind accompanying demand the holder before maturity, 
and only natural find some clauses accelerating the 
advent that feeling. Four clauses were found which ac- 
celerated “if the financial condition the undersigned shall 
change as, the the holder, materially increase 
its risks and five clauses read material 
change the financial condition any obligor.” Clearly dis- 
cretion given the lender when accelerate, and there 
seems criterion which jury could apply determine 
whether actually did feel insecure. The mere feeling in- 
security does not indicate manifestation pending inability 
pay, and this clause should held destroy negotiability. 
Such has been the almost unanimous holding. The reason given 
the courts here that date maturity placed wholly 
under the control the holder, completely dependent upon 
his whim caprice, and independent any act done 
omitted the maker.” language clearly accords with 
the proposition that acceleration clauses are problems en- 
forceability, and the few cases which hold these clauses nego- 
tiable recognize this and say that the certainty time require- 
ments are met. However, the language the majority the 
cases fits within the basic theory this Note, and the holdings 
fit the attempted rationalization. 

Default Failing Provide Additional The 
tendency among lenders give unsecured loans good 
credit risks. However, the credit slightly shaky, collateral 
will demanded 15-80% margin depending the com- 
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modity only natural that the value the 
collateral falls the lender will wish the borrower furnish 
more. Thirteen the notes examined accelerated “if the under- 
signed shall not demand furnish such further collateral 
shall satisfactory the holder,” and nine required that 
the maker two hours after demand deposit with holder 
such additional security shall satisfactory the latter.” 
failure make the depreciation indicates clearly 
pending inability pay, and these clauses have been held not 
destroy negotiability. The only difficulty with these holdings 
that the satisfaction the holder” smaeks subjective in- 
security. obstacle easily overcome requirement 
imposed that the seller’s satisfaction lack must based 
upon reason and must not arbitrary capricious. 


Some courts have seized upon the NIL declare 
these notes non-negotiable. That section provides: “An instru- 
ment which contains order promise any act addi- 
tion the payment money not negotiable.” However, 
unconditional additional promise made, since the addi- 
tional-collateral clause always coupled witb acceleration 
clause, and the maker always has the alternative defaulting. 
therefore has been suggested that not proper tool 
use declaring such note non-negotiable. 


The cases, when analyzed according the 
factual situations described, establish the proposition that the 
power accelerate will not destroy negotiability con- 
ditioned upon the occurrence some act event, objectively 
manifested, and such nature indicate probability 
that payment will not made the date ultimate maturity. 
But clause allowing acceleration upon the happening 
condition which cannot established objective evidence in- 
dicating inability pay will destroy negotiability. This 
tends show that the underlying theory behind the imposition 
the sanction non-negotiability one analogous the 


For example, leading bank Philadelphia will lend about 70% the value market- 
able securities, 80% Warehouse Receipts (depending the commodity—staples 
bring more), 85% Trust Receipts, and 100% savings accounts the 
cash surrender value life insurance policies. 


Today such additional collateral not called for until the margin drops below 5-10%. 
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anticipatory repudiation doctrine contract law. The doc- 
trine itself has been held inapplicable cases involving 
premature suits promissory notes without acceleration 
clauses. But this does not mean that the principles cannot 
govern express provisions the paper. are course 
other types clauses not much evidence present. These 
clauses not fit into any the above categories but describe 
situations which acceleration provided for the 
able pay sooner than expected. Such clause might force 
earlier payment the maker able collect certain 
note against X.” The maker needs protection here, the facts 
are easily ascertainable, and this clause has been held negotiable. 


ACCELERATION CLAUSES UNDER THE COMMERCIAL CODE 


The draftsmen the Code recognized that the problem 
acceleration clauses was one enforceability, not negotia- 
bility, and therefore provided that such clause destroys nego- 
tiability reason lack definiteness time. Further, they 
inserted special section take care those jurisdictions 
which destroyed the negotiability clause which accelerated 
default providing further collateral the theory that 
was promise act addition the payment money. 
The Code’s provision reads: 

“(1) The negotiability instrument not affected 


eee 


promise give additional collateral de- 


Having thus closed all the loopholes, the Code makes im- 
possible for acceleration clause destroy negotiability. 

The answer the enforceability problem found 
Section 1-208, which reads: 


term providing that one party may accelerate pay- 
ment performance require collateral additional 
collateral not stated contingencies but ‘at will’ ‘when 
deems himself insecure’ words similar import 
means that has power only the good faith 
belief that the prospect payment performance im- 
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paired but the burden establishing the lack good faith 
the party against whom the power has been exercised.” 


This couched the language anticipatory repudiation. 
fact the comment earlier draft says: basic pur- 
pose such clauses recognized and given effect the Sales 
Article (Article Section 2-609 gives one party 
sales contract the right demand adequate assurance has 
reasonable grounds for insecurity, and such assurance not 
given, breach repudiation occurs. The Code therefore 
recognizes that the principles the doctrine apply accelera- 
tion clauses, but unfortunately only those clauses which 
allow acceleration ‘at ‘when deems himself insecure’ 
words similar import.” means that acceleration 
will allowed other contingencies even though they have 
little connection with the ability the obligor pay. 
This seems against the policy protecting the debtor 
from ruin due premature calling unscrupulous credi- 
tor, especially where the contingencies are numerous that 
they are likely occur, where they are the control the 
holder. However, this undesirable result may circumvented 
within the framework the common law. There are mortgage 
cases holding that court equity has power relieve against 
acceleration clause where the facts indicate that the mort- 
gagee’s conduct inequitable. The court can also restrain the 
invoking the clause where future inability pay shown, 
where the mortgagor defaulted mistake and foreclosure 
would work undue hardship him. There reason why 
these principles could not carried over from the mortgage 
field into action restrain the premature calling promis- 
sory note. Therefore, would seem better have set forth 
this principle section 1-208 and thus make apply all 
acceleration clauses. 


There another problem raised section 1-208. 
holder attempts accelerate bad faith, will barred from 
accelerating courts might not allow further ac- 
celeration since they would like prevent unnecessary haras- 
sing debtors. However, would seem preferable allow 
second attempt rather than leave creditor insecure 
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position where there actually strong likelihood inability 
pay. 

Problems the Holder Due variation 
the problem further acceleration occurs when creditor who 
has made ineffectual attempt accelerate negotiates the 
note another person. the purchaser has reasonable grounds 
believe that acceleration has been has notice that the 
instrument overdue and therefore not holder due 
course. But the purchaser only knows that acceleration has 
been attempted, the question would once again arise 
whether may later attempt accelerate. Here split could 
also predicted, but more weight should given the prob- 
lems the holder since the punishment for harassing debtor 
should not inflicted person suing for the first time. 


The other major problem facing prospective holder due 
course the effect his status clause providing that 
the happening the accelerative events “the principal sum 
shall become due and payable immediately.” This so-called 
automatic-acceleration clause was found the notes 
use today. Under the NIL, the courts were fairly evenly split 
whether the occurrence the named events actually did 
mature the note and make overdue that subsequent 
holder could not one due course. Unfortunately, ap- 
pears that the Code does not resolve this conflict. the pur- 
chaser has reasonable grounds believe that acceleration has 
been made, cannot holder due course. Does the fact 
that the note contains automatic acceleration clause put him 
notice that might overdue? The states holding that 
such clause matures the instrument could easily hold that the 
purchaser has sufficient notice placed his guard that 
time, since the clause the note. would seem that the 
better construction that proposed Professor Chafee: “The 
ultimate time payment the maturity the instrument for 
all purposes with respect persons who have not received 
notice that the fact which was accelerate payment has oc- 
curred.” 

Notwithstanding the resolution the above conflict, 
holder note with automatic acceleration clause 
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excused from delay presentment notice dishonor pro- 
test (where the clause operates mature the note automati- 
cally) when without knowledge that due. 


Burden Proof.—The Code puts the burden 
ing the holder’s lack good faith the maker. This burden 
defined “the burden persuading the triers fact that 
the existence the fact more probable than its non-exist- 
This means that the holder need not introduce evidence 
good faith get the jury unless the rare case occurs where 
the quantum the maker’s evidence great that the court 
will direct verdict his favor. the maker’s evidence less 
than that, the holder could take the chance that the jury would 
not persuaded it. The “good issue means 
“honesty fact the conduct transaction concerned.” 
seems fair that the maker the one carry this burden, since 
creditors frequently must act the basis confidential infor- 
mation evidence which does not amount definite proof. 
Makers should not allowed take advantage the tech- 
nical rules evidence hinder collection attempts unless they 
can show lack good faith. certain instances may 
the maker’s best interests keep secret the information 
which led the holder’s insecure feeling. 'The Code leaves 
this the maker’s discretion allowing him not produce 
the trial does not wish Finally, the maker incurs 
expenses defending the suit, his reputation suffers 
reason the bad faith suit, compensation may allowed him 
tort action for wrongful civil proceedings which now 
allowed the majority American jurisdictions, although 
hard case prove. 


The confusion the cases concerning acceleration clauses 
today due the attempts the courts solve these prob- 
lems within the certainty” the NIL. This 
unfortunate that their reason for denying negotiability 
many cases their objection the clause itself, although para- 
doxically the clause almost invariably enforced. With this 
realization, the cases can categorized according the factual 
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situation the clause describes. The more portrays pending 
inability the part the maker pay, the greater the chance 
that the note will held negotiable, and vice versa. Thus 
seems that principles analogous the doctrine anticipatory 
repudiation are those used deciding whether impose the 
only sanction available under the NIL, non-negotiability. The 
Code recognizes that the problem one enforceability and 
provides that acceleration clauses destroy negotiability. 
applies the doctrine the case power accelerate “at will” 
“when the holder deems himself insecure,” only allowing 
exercise the power the good faith belief that the prospects 
payment are impaired. This step forward far the 
Code expressly applies. urged that the Code construed 
forbid any acceleration the facts relied upon ac- 
celerate not show inability pay, impairment 
that ability, the good faith belief the holder. 


BANKING DECISIONS 


this department are published each month all the important deci- 


sions the Federal and State Courts questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Mortgagee Not Entitled Theft Insurance 
Proceeds Under Open Clause Policy 


car was mortgaged plaintiff bank which required the 
owner mortgagor take out theft insurance policy. Shortly 
afterwards, July, the owner’s lady friend disappeared with 
the car. informed the bank this August but neither 
nor the bank told the insurance company until November. 
the bank attempted collect the policy the court 
ruled favor the insurance company since notice the 
theft had been given the company within reasonable time. 


important note that the called “open clause” 
the policy gave the bank mortgagee greater rights than 
the insured mortgagor. The court pointed out that “stand- 
ard clause” had been used, the neglect the insured mortgagor 
report the theft within reasonable time would not have in- 
validated the bank’s interest mortgagee under the policy. 
Lucas County Bank Toledo, Ohio American Casualty 
Co., Supreme Court Arkansas, 256 S.W. 557. The 
opinion the court follows: 


WARD, J.—Involved here are the rights mortgagee collect 
insurance policy covering automobile. 


Facts. One Wood gave mortgage his automobile ap- 
pellant bank August, 1949 secure loan which was unpaid the 
amount $538.07 the time this action was instituted. Wood moved 
from Ohio Little Rock the latter part 1949 and May 
1950 procured, the request appellant, policy from appellee 
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insuring his car against theft [and other liabilities]. The face the 
policy contained the following clause: “(f) Loss payee: Any loss under 
named insured and Lucas County Bank, Toledo, Ohio.” conceded 
that loss theft included the previous clause. 

While Wood was Little Rock lived with woman whom 
was not married, and July 25, 1950 she took the car without Wood’s 
knowledge consent and disappeared. response letters about 
overdue payments the loan, Wood wrote appellant’s attorneys 
Little Rock August 14, 1950 and informed them the disappearance 
the car. Although the Little Rock attorneys promptly relayed this 
information appellant, did not notify make demand appellee 
until November 14, 1950. The depositions appellant and Wood ex- 
plained the delay giving notice appellee the ground that they 
did not realize the car had actually been stolen Wood’s mistress. 
Appellant explained that had reason believe Wood was just trying 
evade payments his note and that had, during the elapsed time, 
made faithful effort locate the car and the woman and had spared 
expense effort doing so. 

January 22, 1951 appellant filed suit against appellee, alleging 
its interest and attaching the policy exhibit the complaint, and 
prayed judgment for $538.07 with interest from August 1950. Ap- 
pellee filed general denial and later, over the objections appellant, 
was permitted file amended answer which was stated the 
insured and plaintiff had not complied with the provisions the policy 
regarding notice and proof loss, and that the plaintiff had greater 
rights under the policy than the insured had. note here that 
find the court did not abuse its discretion allowing appellee amend 
its answer. prejudice was shown appellant and the case was not 
decided until fourteen months after the amended answer was filed. 


Findings the trial court. Both parties waived jury and the trial 
court made the following findings facts: 

“1. Plaintiff delayed unreasonable length time report- 
ing the loss defendant, and making claim for said loss after 
having knowledge thereof. 

“2. Plaintiff, mortgagee, barred the failure Robert 
Wood, the insured and mortgagor, make timely claim 
under the policy.” 

Accordingly, the trial court dismissed appellant’s complaint. 
The Policy. The pertinent provisions the policy are set out below: 
Under the heading “Conditions” paragraph reads: 


“11. Named Insured’s Duties When Loss Occurs—Coverages 
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When loss occurs, the named insured shall: 

(b) give notice thereof soon practicable the company 
any its authorized agents and also, the event theft, 
larceny, robbery pilferage, the police but shall not, except 
his own cost, offer pay any reward for recovery the auto- 
mobile; 

(c) file proof loss with the company within sixty days after 
the occurrence loss, unless such time extended writing 
the company, the form sworn statement the named in- 
sured setting forth the interest the named insured and and 
all others the property affected, any encumbrances thereon, 
the actual cash value thereof time loss, the amount, place, 
time and cause such loss, the amount rental other expense 
for which reimbursement provided under this policy, 
with original receipts therefor, and the description and amounts 
all other insurance covering such property.” 


Under the same heading paragraph reads: 


Payment for Loss; Action Against Company—Coverages 


“Payment for loss may not required nor shall action lie 
against the company unless, condition precedent thereto, the 
named insured shall have fully complied with all the terms this 
policy nor until thirty days after proof loss filed and the 
amount loss determined provided this policy.” 


Law and Conclusions. The loss payable clause are dealing with 
here commonly called “open” clause and differs materially from the 
“standard” mortgage clause, well established many decisions. 
The essential element standard mortgage clause that it, effect, 
provides that the policy, the interest the mortgagee, shall not 
invalidated any act neglect the mortgagor, whereas the open 
clause contains such provision. See Germania Fire Insurance Co. 
Bally, Ariz. 580, 173 1052, A.L.R. 488. Fulmer East 
Arkansas Abstract Loan Co., 173 Ark. 668, 293 S.W. 1018, was stated 
that, under open clause, the rights the mortgagee were greater 
than those the insured. However, view the holding Insurance 
Underwriters’ Agency the Insurance Company State 
vania Pride, 173 Ark. 1016, 294 S.W. 19, not hold here that 
appellant had right give the notice provided for the policy, but 
clear that had greater right, and hence longer time, 
give the notice than Wood had. decision this point un- 
necessary and immaterial here because, indicated above, the trial 
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held that appellant had not given notice appellee within 
reasonable time. 


The pivotal question presented, therefore, resolves itself into ques- 
tion fact, which was decided the trial judge sitting jury. 
deem unnecessary set out the evidence more detail than already 
given because obvious that there substantial evidence support 
the finding the trial court. 

Affirmed. 


Trust Company Executor May Pay Com- 
missions Brokerage Firm Substantially 
Owned One Trust Company’s 


Directors 


Decedent died owning theatre assessed value 
$520,000. trust company appointed co-executor made 
various attempts sell the theatre but was unsuccessful. 
Finally, one its directors, who was also the substantial owner 
real estate brokerage firm, was persuaded try dis- 
pose the property. The director sold the theatre through 
his own brokerage firm and the trust company executor paid 
commission the sale. Objections were filed the trust 
company’s paying out this commission the ground that deal- 
ing with firm closely affiliated with the trust company in- 
volved violation the principal undivided loyalty 
fiduciary. The court overruled the objection, stating that the 
services rendered the estate were necessary and proper and 
the commission paid was reasonable. The court seemed 
base least part its decision grounds that the property 
was sold more than its assessed valuation, that the com- 
mission was less than the usual commission for such sale and 
that the broker-director did not participate fixing the amount 
the commission. Curran’s Will, O’Hara’s Will, 
Surrogate’s Court, Kings County, New York, 120 N.Y.S. 
207. The opinion the court follows: 
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RUBENSTEIN, died October 29, 1945 and letters 
testamentary upon her estate were issued December 1945 
individual and trust company, which hereinafter referred 
the executor. 


The executor accounts and credits itself with payment real estate 
brokerage fee corporation for services connection with the sale 
parcel realty upon which erected theatre. Objection the 
allowance such credit interposed upon two grounds, first, that 
order minimize expenses and part its administrative duties, the 
executor’s real estate department could should have effectuated the 
sale; and second, that the brokerage payment was one “closely affili- 
ated” with and, therefore, suspect, and violation the principle 
undivided loyalty owed cestui que trust. 


The testatrix also owned one-family dwelling which the executor 
sold through its real estate department without brokerage charges there- 
for, and another one-family dwelling which was sold and commission 
paid brokerage company. addition the testatrix owned some 
acreage which was held corporate name the testatrix’ nominee, 
which was auctioned and brokerage commission paid different 
brokerage corporation. 


The assessed value the theatre testatrix’ death October 29, 
1945 was $520,000, sum which represented more than 50% the gross 
estate assets. The property was leased for term which expired 
March 1949, with the lessee having the right renew and extend the 
lease until March 1954 reduced rental. The proof establishes that 
the executor’s real estate department sought dispose this property 
through sources and channels possessed financial ability and which 
gave evidence being potentially interested investment purchasers, 
and through brokers whose clientele invested speculated special- 
ties the magnitude the parcel. Those efforts were unproductive. 


The sale the theatre was effected solely through the efforts 
brokerage corporation. Its representative who conducted the negotia- 
tions, was director and majority stockholder thereof, and was also 
trustee and member the executive and trust committees the execu- 
tor. Presumably also stockholder the bank, Banking Law, 
116, subd. but the extent his stockholdings therein does not appear 
from the testimony. was not, however, officer employee the 
bank and did not receive salary for his duties trustee committee 
member—his only compensation therefor being the fee which paid for 
attendance meetings. hereinafter referred the broker. 


behalf his brokerage corporation the broker twice refused the 
request the executor’s vice-president charge trusts endeavor 
dispose the property. Upon the third request agreed use his ef- 
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forts accomplish that result. Negotiations were then entered into 
the broker with the lessee the theatre which culminated purchase 
offer sum considerably excess the assessed and appraised values. 
The trust committee considered the offer its August 27, 1946 meeting 
and gave power the officers conclude the negotiations should two 
other sources which had been contacted prove uninterested the 
purchase. The latter were not interested and August 29, 1946 the 
offer was accepted. Title the property closed December 1946, 
payment the entire purchase price being made cash. 


exclusive agency for the sale the premises was granted any 
real estate broker, and the executor’s trustees and members the ex- 
ecutive and trust committees were aware the broker’s negotiations 
such capacity. There was formal contract brokerage employment. 
The broker absented himself from the August 27, 1946 committee meet- 
ing, which the purchase offer was accepted and the brokerage thereon 
fixed $12,500. Prior thereto the broker had expressed willingness 
accept behalf his corporation fee slightly excess that sum 
for its services but the corporation accepted the sum fixed. The normal 
brokerage for such services would have been approximately $34,500. 

The executor, keeping with its duty full disclosure and the ut- 
most good faith its cestui que trust, voluntarily set forth under 
Par. Schedule its account the facts connection with the rela- 
tionship the broker itself and the corporation which the 
brokerage fee was paid, and stated that the payment for the services 
was “aside from and excess those required the broker the 
performance his duties and functions trustee and committeeman 
the trust company.” The objectants neither complain that the sale 
price inadequate nor that the brokerage fee excessive, held 
that the broker’s relationship the executor not the character 
which would deprive the brokerage corporation fee for such services. 
effect the objectants’ contention that the broker’s services enured 
the estate’s benefit without corresponding obligation payment 
therefor upon the estate’s part. 

The proposition that the executor could should have effectuated 
the sale through its real estate department sought sustained not 
factual proof but solely through inference. The inference apparently 
being that inasmuch the sale was made the lessee, the same result 
could have been attained the executor. Flowing from that inference 
the further inference that the executor was motivated not desire 
further the interest its cestui que trust, but rather enrich one 
its trustees the expense the estate. Basically the objectants’ con- 
tention would appear that the executor’s real estate department’s 
facilities were the equal those the broker’s and similarly that the 
department included within its personnel persons possessed least 
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equal ability, personalities and broad experiences and other human vari- 
ables, which would have enabled them gain entree the purchaser, 
induce interest, negotiate and cope with all problems they arose 
and bring successful conclusion the sale specialty this size. 
proof along those lines was offered. 


There rule law which imposes upon fiduciary the obligation 
using any all its facilities accomplish the sale real estate 
constituting asset the estate under administration rather than em- 
ploying broker for that purpose and pay proper fee therefor. The 
failure employ broker might, some instances, considered lack 
proper care. Matter Schinasi, 277 252, 266, 58, 
63. herein stated, the executor did sell dwelling through its real 
estate department, and had been individual licensed broker 
brokerage commission could allowed such services would have 
been deemed within its duties executor for which compensated 
under Surrogate’s Court Act, 285, Lent Howard, 169, 179; 
Matter Popp, 123 App. Div. 107 277, and cases cited. 
the other hand, brokerage commissions were paid upon the sale the 
other dwelling and the acreage, and objections with respect thereto 
have been interposed. 

The diversity action and judgment exercised the executor 
connection with those sales indicate that the executor’s primary purpose 
was dispose the testatrix’ realty through channels which presented 
themselves and furthered its beneficiaries’ interests. That the same mo- 
tives actuated the executor the sale the theatre evident from the 
proof adduced with respect the efforts the executor’s real estate 
department effect that result. That the executor’s real estate depart- 
ment was unsuccessful and did not personally contact the lessee are not 
sufficient reasons impute the executor dereliction duty. 
affirmatively appears that the executor was the opinion that the sale 
could possibly arranged through the broker’s corporation. The exer- 
cise that judgment being good faith and having led sale, the 
Court holds that there was nonfeasance the executor any duty 
owed the beneficiaries. 

Scott Trusts, Sec. 326.3, the author, discussing the liability 
directors and officers corporate trustee trust beneficiary, 
states that there duality fiduciaryship director the corpora- 
tion and beneficiary, that his liability solely dependent upon derelic- 
tion duty personally owed the beneficiary and that the measure 
the duty owed and the care and attention required its performance 
governed the nature his official position, which, the case 
directors generally, responsibility “only for the general conduct the 
affairs the institution. Those directors who are members commit- 
tees salaried officers have more extensive duties.” That duty gen- 
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eral care and conduct the corporate affairs cast upon the board 
directors body and not individuals, Fox Arctic Placer Mining 
Milling Co., 229 124, 128 154. The proof adduced 
establishes that the broker’s duties trustee and member the execu- 
tive and trust committees the executor were advisory, and did not re- 
quire the rendition brokerage services him involving the procure- 
ment tenants purchasers for the many parcels realty held the 
executor its various fiduciary capacities. The advisory duties 
director are stated “One the best assets corporation the 
advice and assistance men business experience and large business 
connections (italics original) upon its board.” Kavanaugh Gould, 
147 App. Div. 281, 289, 131 1059, 1065. 

proof was tendered the objectants that corporate fiduciaries’ 
trustees possessed professional technical skills are required gratui- 
tously render services, outside board committee meetings, for the 
benefit either the corporations their trust beneficiaries. The fee 
paid directors for attending board and committee meetings, the 
absence proof the contrary, presumed for the performance 
“the ordinary and usual services for such corporation such any lay- 
man can perform without special knowledge skill.” Fox Arctic 
Placer Mining Milling Co., 229 124, 128, 128 154, 155. 

the theatre had been owned the executor its own right and 
desired effectuate the sale thereof through either the broker per- 
sonally his corporation, the contract therefor would not void per 
voidable the absence fraud, bad faith other breach trust, 
Everett Phillips, 288 227, 239, 240, 18, and cases 
cited. fact the retention the board directors one its mem- 
bers perform services outside the scope his usual duties, some 
instances, may “preferable and advantageous” rather than objection- 
895, 896. For services performed outside their duties directors 
are entitled reasonable compensation, People’s Trust Company 
O’Meara, 204 App. Div. 268, 271, 197 795, 798. 

the fixation the amount commissions paid, the broker 
observed the proprieties not voting participating matter which 
was affected his private interests. Jacobson Brooklyn Lumber Co., 
184 152, 162, 163, 1075, 1079. His failure vote gave 
“to the transaction the form and presumption propriety, and requires 
one who would invalidate probe beneath the surface.” Globe 
Woolen Co. Utica Gas Electric Co., 224 483, 489, 121 
379. The amount compensation fixed and paid was considerably 
less than that which would have been payable upon the basis standard 
brokerage rates. proof was adduced which established any fraud, 
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bad faith other irregularity the retention the broker’s corpora- 
tion the payment commission it. 


Purchase Atlantic Safe Deposit Trust Co., Eq. 344, 
444, affirmed Eq. 353, 1070, the corporate trustee 
paid one its directors compensation for disclosing (italics supplied) 
purchaser parcel trust realty the belief that the purchaser 
was stranger when was the director himself. The court stated that 
was the duty the board directors find purchaser, and that 
member who performed that service did more than his plain duty, and 
held that the corporate trustee and director were liable for the refund 
the director’s compensation and the director account and pay for all 
profits received connection with the purchase. does not appear 
from the opinion whether the director was licensed real estate broker 
who, the services had been legitimately performed, would have been 
entitled commission. stated, however, that the compensation 
was paid for “disclosing implication therefrom being 
that the director was not broker and merely suggested the name 
possible purchaser and did not participate the negotiations resulting 
the sale. that case the entire transaction was permeated with 
fraud both upon the corporate trustee and the trust beneficiary and 
flagrant violation the director’s obligation undivided loyalty his 
fiduciaries. Even had compensation been paid the director that 
case and the purchase made innocently him, would have been ac- 
countable for the profits under our law, Matter Kilmer, 187 Misc. 121, 
and cases cited. That case differs, however, from the 
case bar that here the broker has good faith and with undivided 
loyalty furthered the interests the beneficiaries the sale the 
property stranger, and the compensation received his corpora- 
tion was for services rendered real estate broker, and not for profits 
possible profits arising out the purchase the trust property 
him persons related associated with him any relationship, 
involving the element self-dealing. 


Princeton Power Co. Hardy, 103 Va. 329, page 336, 137 
362, page 365 held that stockholder and nominal director cor- 
poration was entitled retain the commissions which had earned 
bond and investment broker the sale stock, and the Court ob- 
served that “If corporation could not such case deal with broker 
valuable services, without his incurrence liability return the profits 
realized from legitimate brokerage contract.” 


Leathe Title Guaranty Trust Co., Cir., 41, certiorari 
denied 275 535, Ct. 30, Ed. 412, held that was not 
improper for broker who sold trust property divide the commissions 
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with another broker, who was director the trustee, such payments 
did not prejudice the creator the trust. 


case cited the court foun! its independent re- 
search are there present facts which are analogous those present 
this case. The objectants not seek set aside the sale but seek 
deprive the executor credit for the commission paid, result which 
effect would surcharge. The executor and the broker’s corpora- 
tion are not affiliated corporations, and the commissions paid are less 
than the market rates. The executor not having participated the com- 
missions, “It cannot called account for profits never earned 
received.” Albright Jefferson County Nat. Bank, 292 31, 41, 
753, 757, 151 897. The services rendered were neces- 
sary and proper and the commissions paid reasonable amount, hence 
are allowed and the objections thereto overruled. 


Objections the original account were filed January 31, 1949 
two objectants, the failure earn adequate income from the cash 
deposit with the executor, upon which fund the executor paid interest 
three-quarters one percent per annum pursuant the provisions 
Banking Laws, 100-b, subd. The size the estate, the complexity 
the tax and other problems involved, the necessity retention ade- 
quate funds for the payment undetermined claims and for distribution 
purposes, well other factors surrounding the marshalling and ad- 
ministration this estate, not impel the conclusion that the executor 
abused the reasonable discretion vested warrant surcharge for 
failure make other investments productive greater return in- 
come, Matter Burroughs, 155 Misc. 237, 278 997; Matter 


Schneider, 198 Misc. 1017, 1029, 652, 664, 100 


371. 
The same objections were interposed the supplemental account 


same parties, and were filed June 24, 1952. examination the 


court’s records discloses that from January 31, 1949, when issue was 
joined and the matter could have been placed the calendar for trial 
and determination, the parties times adjourned the matter consent 
until July 1952, when was finally placed upon the Trial Calendar. 
quite apparent that the parties were endeavoring amicably ad- 
just their differences and, therefore, any failure earn more income 


after issue was joined equally attributable the objectants the 


executor the objectants could have forced the executor trial. Upon 
all the proof, the Court finds that the objectants have failed sustain 
their objections, with respect failure earn adequate income, where- 
fore, the said objections are dismissed. 


The objections the payments the same broker’s corporation and 
another broker for appraisals the theatre property for estate tax pur- 
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poses are dismissed such fees are reasonable amount, the services 
rendered necessary and not within the function the executor’s real es- 
tate department. The objection the payment the broker’s corpora- 
tion January 14, 1947 for appraisal bond and mortgage and 
that part objections and the four payments made another 
broker for appraisals realty and services connection with the reduc- 
tion assessed values, and the two payments other brokerage firms 
for services connection with zoning ordinances and appraisals are 
similarly dismissed for the same reasons. 


The objections the payments made for legal services are dismissed. 
Such payments are reasonable amount, considering the size the es- 
tate and the complexity the problems involved. The fees allowed, 
however, shall include all services and including the entry the de- 
cree herein and distribution thereunder. 


The testatrix bequeathed the sum $2,000 William Farrell, 
employee, and further gave him the income for life from trust fund 
$30,000, and further provided that should the income therefrom 
less than $150. per month the difference was paid him from 
principal. The testatrix’ gross estate approximates $1,000,000, where- 
fore, the impact estate taxes considerably greater than would the 
case smaller estate. That legatee-beneficiary objects the pro- 
posed allocation taxes against his legacy and trust fund and asks that 
this Court apply equitable principles the testatrix intended him 
receive the full benefit the legacy and the fund. 

The will devoid any language with respect taxes. The court 
possesses equitable power apportion taxes that the tax upon 
legacy shall different lesser percentage the estate tax than 
that prescribed the statute, Matter Mollenhauer, 257 App. Div. 
limit the contribution the general legatees the lowest tax bracket. 
Their legacies more fall into that bracket alone than the residuary 
gifts.” Franciscus, Sur., 116 652, 655. The objections 
with respect the allocation taxes are, therefore, dismissed. 

The objections the general guardian two infants not having 
been adopted them after their attaining majorities October 
1952, are deemed withdrawn. 


The objections William O’Malley, having been settled, are dis- 


missed. proof having been submitted the objection John Young 
dismissed. 


Proceed accordingly. 
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Federal Reserve and National Bank Notes 
Safe Deposit Box Are Subject 
Property Tax 


Wallace Beery died resident Beverly Hills, California, 
leaving safe deposit box $370,000 federal reserve notes, 
national bank notes and United States gold certificates. The 
executors his estate were required pay local county, city, 
water district and school district taxes this amount. They 
subsequently claimed refund the part the taxes levied 
the federal reserve and national bank notes ground that 
the California statute exempted “notes” from such taxation. 
The court ruled that these notes were taxable. Federal reserve 
and national bank notes are money and money classified 
under California law tangible property subject local 
property taxes. Beery Los Angeles County 
District Court Appeal California, 253 1005. The 
opinion the court follows: 


PARKER WOOD, J—Demurrer amended complaint was sus- 
tained with leave amend within days. Plaintiffs having failed 
amend, the action was dismissed. They appeal from the order 
dismissal. 


the first cause action the amended complaint alleged: 
plaintiffs are the executors the will Wallace Beery; defendant 
Byram the tax collector, and defendant Quinn the assessor, 
Los Angeles County; defendant City Beverly Hills authorized the 
County Los Angeles assess and collect property taxes for said city; 
Wallace Beery died April 15, 1949, resident Beverly Hills; 
letters testamentary were issued plaintiffs April 17, 1949; noon 
the first Monday March, 1949, and thereafter and including 
April 15, 1949, said Beery owned and had safe deposit box 
bank Beverly Hills certain obligations the United States Govern- 
ment consisting gold certificates the United States, national bank 
notes, and federal reserve notes; about June 1949, said assessor, acting 
behalf said county, said city, the Metropolitan Water District, 
and the Beverly Hills Unified School District, assessed said obligations 
$370,000 unsecured personal property; about June 15, 1949, said 
collector demanded payment the tax $15,759.41 against plaintiffs 


NOTE—For similar decisions see Digest (Fifth Edition) §1500. 
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based upon said assessments; July 20, 1949, plaintiffs petitioned the 
board supervisors Los Angeles County, sitting board equal- 
ization, cancel said assessment and tax; said petition was denied 
said July 20th; August 10, 1949, plaintiffs paid said collector, in- 
voluntarily and under protest, the said $15,759.41; October 21, 1949, 
plaintiffs filed claim for refund said sum with the auditor said 
county, and said claim was denied the board supervisors 
November 15, 1949; December 20, 1949, plaintiffs filed corrected 
claim for refund with said auditor, and the claim was denied 
January 1950, said board; was alleged therein that 
said assessment and tax are void, illegal, and “unconstitutional” 
for the following reasons: (1) bank notes issued national 
banking associations, federal reserve notes issued Federal Re- 
serve banks, and gold certificates issued the United States Govern- 
ment are not subject taxation under the provisions the Constitu- 
tion the United States and the Constitution California, (2) such 
bank notes, federal reserve notes, and gold certificates, are exempt from 
taxation said county, city, water district, and school district, under 
the provisions section 212 the Revenue and Taxation Code 
California. was also alleged therein that part said $15,759.41 
has been repaid said county city any the plaintiffs. 


The second cause action contained, substance, the same allega- 
tions the first cause action, except the kind assessment 
and the amount thereof. was alleged said second cause action 


that about June 1949, said assessor assessed said obligations 


$370,000 “as escaped assessment unsecured personal property 
for the year 1948”; said assessor demanded payment the tax 
$17,020.16; plaintiffs petitioned said board equalization cancel 
the assessment; plaintiffs paid said collector, under protest, the said 
$17,020.16; plaintiffs’ claim and corrected claim for refund were denied 
the board supervisors; that part said $17,020.16 has been 
repaid said county city. 

There are ten other causes action. Each additional cause 
action incorporates reference the substance the first second 
cause action, except the reasons stated therein for the alleged in- 
validity the assessment. such additional cause action, further 
and different reason for invalidity the assessment alleged. 


The allegations those additional causes action are follows: 


Third cause action: The tax $15,759.41 (referred 1949 
tax) void and illegal for the reason said property constitutes solvent 
credits subject tax solely provided section 2153 the Revenue 
and Taxation Code California. 


Fourth cause action: The tax $17,020.16 (referred 1948 
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tax) void and illegal for the reason said property constitutes solvent 
credits subject tax solely provided said section 2153. 

Fifth cause action: The 1949 tax void and illegal for the reason 
the assessment and taxation said notes was part general scheme 
wilfully adopted the assessor assess and tax “notes this type 
held safe deposit vault while, the same time, failing classify 
and assess other property similarly situated other than 
credits.” Such other property consisting of: similar bank and federal 
reserve notes and gold certificates when deposited savings and 
checking accounts banks, escrow, with the county treasurer, and 
court; promissory notes; corporate securities; trust and deposit ac- 
counts. said property similarly situated, reference made 
general deposit creating depositor-creditor relationship without segre- 
gation the money deposited and without right return the 
identical money deposited. (It was stipulated that this last allegation 
added amendment.) reason said assessment and taxa- 


tion plaintiffs were denied the equal protection and the uniform opera- 


tion the law, and their property was taken without due process 
law. 


Sixth cause action: (The allegations herein are the same those 
the fifth cause action, except the allegations herein pertain the 
1948 tax.) 

Seventh cause action: The 1949 tax void and illegal for the 
reason the state, said city and county have not passed the legislative 
amendments necessary under section 425 the United States Code 
Annotated, Tit. 31, subject such bank notes, federal reserve notes, 
and gold certificates taxation the state its subdivisions. 


Eighth cause action: (The allegations herein are the same 
those the seventh cause action, except the allegations herein 
pertain the 1948 tax.) 


Ninth cause action: The 1949 assessment void and illegal for 
the reason the assessment discriminates against national bank notes, 
federal reserve notes, and gold certificates deposit safe deposit 
vaults. 

Tenth cause action: (The allegations herein are the same 


those the ninth cause action, except the allegations herein pertain 
the 1948 assessment.) 


Eleventh cause action: The 1949 tax void and illegal for 
the reason that the obligations the United States are exempt from 
taxation state, county, municipal authorities. 

Twelfth cause action: (The allegations herein are the same 


those the eleventh cause action, except the allegations herein 
pertain the 1948 tax.) 
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Appellants contend that federal reserve notes and national bank 
notes are promissory notes, and therefore are exempt from taxation 
under section 212 the Revenue and Taxation Code. That section 
provides: “Notes, debentures, shares capital stock, bonds, deeds 
trust, mortgages, and any interest such property are exempt from 
taxation.” (Italics added.) 

The question whether the Legislature intended that the word 
“Notes,” used said action, should include federal reserve and 
national bank notes. Appellants argue that the statements such 
notes fit the statutory definition promissory note. negotiable 
promissory note defined section 3265 the Civil Code as: 
unconditional promise writing made one person another, signed 
the maker, engaging pay demand, fixed determinable 


federal reserve note states its face that the United States 
America will pay bearer demand certain specified sum 
money. Also such note states that legal tender and redeem- 
able lawful money the United States Treasury any Federal 
Reserve bank. national bank note states its face that certain 
named national bank will pay the bearer demand certain 
specified sum money. Also such note has statements thereon 
the effect that National Currency, secured collateral de- 
posited the United States Treasury, and redeemable lawful 
money said Treasury the national bank that issued the note. 
Appellants argue further that federal reserve notes and national bank 
notes are obligations the banks that issued them; national bank 
note loan secured collateral; federal reserve note direct 
obligation the United States secured collateral; national bank 
notes circulating the same money are obligatory promissory notes 
the issuing banks, and federal reserve notes are also such promissory 
notes; that impossible distinguish, for the purposes property 
tax laws this state, between national bank note, designated law 
promissory obligation the bank, and promissory obligation 
issued any other financially responsible corporation; there cannot 
any justification for different tax classification such promissory 
notes; the Legislature intended that such notes should not exempt 
from taxation, simple amendment said section 212 would have 
accomplished that purpose. 


statute, federal reserve notes and national bank notes are legal 
tender. Title 31, U.S.C.A. 462. Although such notes are the form 
the usual promissory note, they are issued under the direction and 
authority the United States and are redeemable lawful money 
the United States Treasury. They, being legal tender, may used 
pay obligation evidenced the usual form promissory note. 
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Section 109 Title the United States Code Annotated provides 
that national bank notes may circulated “the same money.” The 
characterization federal reserve notes and national bank notes 
mere promises pay, promissory notes, overridden statutory 
provision that such notes are legal tender, and the general and 
common practice recognizing such notes money. Federal reserve 
notes and national bank notes are United States money. Such notes 
are not choses action and are not irtangible property, but are 
tangible property. Blodgett Silberman, 277 page 18, 
S.Ct. 410, page 416, L.Ed. 749 page 760, was said 
referring bank notes and coin safe deposit box New York, 
think that money, definitely fixed and separated its actual 
situs from the person the owner this was, tangible 
(Italics added.) Waldron’s Estate, Colo. 267 191, 194, 
the question was whether transfer cash safe deposit box 
Colorado, non-resident, was subject inheritance tax 
Colorado. was held therein that the cash was tangible property 
and was subject such tax. The court said that “cash tangible 
property available for use the hands any possessor whether 
the transfer tax where 

1894 the Congress granted the States permission tax money. 
That law was the effect that United States legal tender notes and 
other notes and certificates the United States intended circulate 
currency, and that gold, silver, and other coins shall subject 
taxation money hand deposit under the laws any state, 
provided that such taxation shall the same manner and the 
same rate that any state shall tax money currency circulating 
money within its jurisdiction. Stats.Chap. 281, 278, Title 
US.C.A. 425. 

Article XIII, section the Constitution California provides: 
“All property the State except otherwise this Constitution 
provided, not exempt under the laws the United States, shall 
taxed proportion its The word ‘property’, used 
this article and section, hereby declared include moneys, and 
all other matters and things capable private ownership. 
(Italics added.) Section said article provides that the Legislature 
may exempt entirely from taxation any types classes personal 
property. 

The Legislature enacted (in 1939) said section 212 the Revenue 
and Taxation Code which provides, above shown, that “Notes,” 
among other things, are exempt from taxation. 


observed that said section 212 does not expressly state 
that money exempt. question arises whether, implication, 


' 
| 
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the word “Notes” includes money such federal reserve and national 
bank notes. All the items property mentioned said section 212 
are intangible property. Section 111 the Revenue and Taxation 
Code states that: ‘Intangible personal property’ means only notes, 
debentures, shares capital stock, bonds, solvent credits, deeds 
trust, and comparison the items mentioned those 
two sections shows that all the items intangible personal property 
mentioned section 111, except solvent credits, are section 212. 
thus appears that said section 212 was intended exempt from 
taxation all intangible property, except solvent credits. Roehm 
County Orange, Cal.2d 280, page 289, 196 P.2d 550, was 
said that the only intangibles (except franchises which are class 
themselves) subject taxation this state are solvent credits, which 
are taxed the rate one per mill their actual value. Statutes 
granting exemption from taxation are strictly construed the end that 
such concession will not extended beyond the plain meaning the 
language employed. Cedars Lebanon Hospital County Los 
Angeles, Cal.2d 729, 734, 221 P.2d 31, A.R.L.2d 1045. 
principles satutory construction require that any doubt resolved 
against the right the exemption.” Sutter Hospital Sacramento 
City Sacramento, Cal.2d 244 390, 394. Said section 212, 
granting exemption from taxation, uses the general term “Notes,” 
and does not mention federal reserve notes national bank notes which 
are money and are very different from the ordinary note. Since that 
section was intended apply only intangible personal property, and 
since money tangible property, follows that was not intended 
that the word “Notes,” used therein, should include implica- 
tion all, federal reserve notes national bank notes. 


further indication that the Legislature did not intend include 
money, such federal reserve notes and national bank notes, the 
list property exempted from taxation under section 212 that the 
property therein mentioned was exempted upon condition that state 
law would passed taxing net income.! 1935, such income tax 
law was passed. appears that the intangible property which was listed 
exempt under section 212 was income-producing property, and the 
Legislature intended that the tax the income therefrom was 


section 212 the Revenue and Taxation Code based upon former section 
the Political Code, Stats. ch. 834, 2251. The exemption stated said section 
the Political Code were made upon condition that state law would passed taxing 
net income. part said section the Political Code recited: “The property 
aforesaid [referring the items property exempted from taxation], except solvent 
credits, shall longer taxable under the provisions this section and when 
net income tax shall passed adopted this State. Upon the passage adoption 
such tax and from the time such income tax becomes effective such net income 
shall the tax herein provided for upon notes, debentures, shares capital 


stock, bonds, deeds trust, mor itable int in.” 
tgages and any legal equitable interest therein 


514 THE BANKING LAW JOURNAL 


cient burden the benefits derived from the ownership such 
property. See Roehm County Orange, supra, Cal.2d 280, 289, 
196 550. Promissory notes, the usual form, are customarily 
income-producing. Federal reserve notes and national bank notes 
not bear interest. Since money hand nonincome-producing, 
appears that the Legislature intended that should taxed other 
nonincome-producing property taxed. 


Appellants also contend that federal reserve notes and national 
bank notes are not “Notes,” within the meaning section 212, they, are 
solvent credits within the meaning section 113 the Revenue and 
Taxation Code, and they are taxable only solvent credits. Section 
113 states: ‘Solvent credits’ means all credits except notes, bonds, 
and debentures.” Section 112 said code states: means 
solvent debts owing the debt payable legal 
tender. Federal reserve notes and national bank notes are money and 
are legal tender for payment debt. Under such circumstances, the 
notes are not classified debts. Such notes are not solvent credits. 


Appellants also contend that the federal reserve and national bank 
notes, which were the safe deposit box, could not taxed because 
the state has not enacted legislation permitting levy such tax. 
hereinabove stated, 1894 the Congress granted the States per- 
mission tax money hand deposit, provided that such taxation 
shall the same manner and the same rate that any state shall 
tax money currency circulating money within its jurisdiction. 
They argue that the state does not seek tax the money the safe 
deposit box the same rate would tax the money deposit, and 
therefore has not availed itself properly the permission tax money; 
money deposit taxed various rates; savings account not 
taxed; commercial account taxed the solvent credit rate one 
per mill; money held specie county bank not taxed; 
such taxation not taxing money deposit the same rate money 
hand. The Constitution California provides above stated, that 
all property the state, not exempt from taxation, shall taxed 
proportion its value, and that word “property” includes moneys. 
view said constitutional provision, was not necessary pass 
enabling legislation. The question whether the taxes herein were 
levied accordance with the permission granted the Congress. The 
conditions imposed the Congress, with respect permission tax, 
were: that the money taxed shall taxed money hand 
deposit, and that the taxation shall the same manner and 
the same rate that the state shall tax money currency circulating 
money within its jurisdiction. commercial account bank creates 
debtor-creditor relationship. savings account also creates such 
relationship and bears interest which subject income tax. 
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The amended complaint alleges that money held county, court, 
escrow, and trust accounts are general deposits creating de- 
positor-creditor relationship without segregation the money deposited 
and without right return the identical money deposited. 
noted that gold certificates were also the safe deposit box. 
question raised upon appeal with respect the valorem tax 
the gold certificates. The federal reserve notes and the national 
bank notes, which were taxed herein, were not deposit. They were 
the safe deposit box and were money hand. The amended com- 
plaint does not allege that said money was not taxed the same 
manner and the same rate that money currency circulating 
money taxed the state. The amended complaint states that the 
assessor failed assess and classify other property similarly situated 
other than solvent credits, and that such other property situated 
consisted similar notes when deposited savings and checking 
accounts, and other places where depositor-creditor relationship 
was created. The complaint shows that such other property, allegedly 
taxed solvent credits, was intangible property consisting creditors’ 
rights created depositing money, above stated, the notes involved 
herein were tangible property consisting money hand. not 
unreasonable taxation tax intangible property and tangible property 
different rates. does not appear that the money hand was 
not taxed the same manner and the same rate that other money 
hand taxed, and does not appear that the taxes were not levied 
accordance with the permission granted the Congress. 

Appellants also contend that the taxation the notes invalid 
because discriminatory, affects the value money, and contravenes 
the power the Congress regulate the value money. Their argu- 
ment with respect this contention similar their argument re- 
garding the last preceding contention. Taxing money hand 
tangible property, taxing solvent credits intangible property, does 
not interfere with the power the Congress regulate the value 
money. This contention not sustainable. 

The order dismissal affirmed. 


SHINN, J., and J., concur. 


Alabama Branch Banking Capital Requirement 


Alabama has recently enacted statute cutting half the 


minimum capital required banks for conducting branch banking 
businesses. Capital now required for branch offices $500,000, 
with $125,000 for each suburban office. 
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Reorganization Trustees Bank 
Surcharged for Improper Activity 


Reorganization trustees bank issued beneficiary certifi- 
cates depositors the debtor bank. Subsequently, the 
trustees accepted these certificates back face value from 
the bank’s debtors set-off against obligations owed the 
bank. The trustees did this without inquiring into the ability 
these debtors pay. Many the certificates were pur- 
chased the debtors far below face value which permitted 
them settle their obligations fraction their actual 
debts. When the trustees applied for settlement their 
accounts, the court found this practice, among many others, 
was highly improper. consequently surcharged the trustees 
and ordered the dismissal one them responsible for the 
improper activity. Behrman al. Egan al., Superior 
Court New Jersey, Chancery Division, 599. The 
opinion the court follows: 


GRIMSHAW, C.—In prior opinion filed this cause, Behr- 
man Egan, Super. 598, 606 (Ch. Div. 1951), re- 
viewed length the facts and circumstances leading the present 
litigation. repetition that recital would serve useful purpose. 


After study the record then before me, expressed the view that 
the charge fraud connection with the procurement the 1946 de- 
cree the former Court Chancery had not been sustained. still hold 
that opinion. its decree the Court Chancery approved the transfer 
the bank building from the trust the Franklin Trust Company for 
the sum $75,000. also gave its sanction increase the capi- 
tal the bank. 


may conceded that the certificate holders were not given suf- 
ficient notice the 1946 proceeding. However, inclined the 
view that the failure give such notice was due more ignorance than 
design. any event, because the lack notice the exceptants were 
afforded opportunity present further testimony the subject. 
After full disclosure all the facts find reason alter the con- 
clusions heretofore expressed. 


The hearings were reopened for the purpose affording the trustees 
opportunity explain and justify the administration the trust, 
particularly with reference certain phases that administration 
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which reference has heretofore been made. great volume testimony 
was taken. large part that testimony was unsatisfactory and 
However, such was, the record upon which the trustees must 
judged. 

necessary keep mind that this State trustees are held 
the highest standards conduct their dealings with the trust. Our 
courts have repeatedly quoted with approval the rule conduct laid 
down Mr. Justice Cardozo, then Judge the New York Court 
Appeals, Meinhard Salmon, 249 458, 164 545, 546, 


“Many forms conduct permissible workaday world for 
those acting arm’s length, are forbidden those bound 
fiduciary ties. trustee held something stricter than the 
morals the market place. Not honesty alone, but the punctilio 
honor the most sensitive, then the standard behavior. 
this there has developed tradition that unbending and 
inveterate. Uncompromising rigidity has been the attitude 
courts equity when petitioned undermine the rule undi- 
vided loyalty the ‘disintegrating erosion’ particular excep- 
tions. Only thus has the level conduct for fiduciaries been 
kept level higher than that trodden the crowd. will not 
consciously lowered any judgment this court.” 


Taylor Errion, Eq. 221, 356 (Ch. 1945); af- 
firmed, 140 Eq. 495, (E. 1947); Bankers Trust Co. 

urged behalf the trustees that the trust agreement relieves 
them from all responsibility for actions other than those which were the 
result conscious wrongdoing. support this contention they cite 
Article III, paragraph the trust agreement which follows: 


“9. Trustee, nor any member the Board Trustees, 
shall responsible for any act, omission default any other 
Trustee any agent, employee attorney employed them 
any them, nor for any mistake, error judgment; nor 
shall incur any liability except for his individual malfeasance.” 


opinion, the contention that the exculpatory clause saves the 
trustees from any penalty for conduct other than that which would, 
effect, constitute indictable offense, untenable. Discussing exculpa- 
tory clauses trust agreements, the Supreme Court Blauvelt 
Citizens Trust Company, 545, 184, 188 (1950), had 
this say: 


“While consideration given such exculpatory provisions 
the courts construe them strictly and there appears tend- 
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ency view such provisions with searching scrutiny the rela- 
tion existing between the parties and the circumstances the in- 

Trusts, Vol. Par. 222, pp. 1174 seq. for full discussion 
the subject. Our courts have applied strict construction such 
exculpatory clauses. Tuttle Gilmore, Eq. 617 (E. 
Conover Guarantee Trust Co., Eq. 450, 102 
844 (Ch. 1917) affirmed Eq. 584, 106 890 (E. 
and have said that they not relieve trustee liability, 
where loss results from negligence the administration the 
trust. Liberty Title Trust Co. Plews, 142 Eq. 493, 
630 (Ch. Dickerson Camden Trust Co., 140 
214 (Sup. Ct. 1949). The conduct the trustee then 
measured the principle that trustee owes obligation 
the cestuis and duty exercise that degree care, prudence, 
circumspection and foresight, that ordinary prudent person 
would employ like matters his own. See Griggs, 125 
Eq. 73, (Prerog. Ct. 1939) affirmed sub nom 
(Prerog. Ct. 1940); Ebert, 136 Eq. 123, 805 
(Prerog. Ct. 1945); Braman Central Hanover Bank Trust 
den Trust Co., supra. Also cf. 3:16-12, A.” 


And, Conover Guarantee Trust Co., Eq. 450, 102 844, 
847 (Ch. 1917), affirmed, Eq. 584, 106 890 (E. 1918) 
was held that: 


“Trustees are bound observe the limits placed upon their 
powers, either law the trust instrument, and they 
transcend such powers and cause damage the estate they will 
held responsible therefor, although they may have acted per- 
fect good faith.” 


The examination into the operations the trustees has disclosed 
number irregularities and actions beyond the “limits placed upon their 
powers.” some cases, without investigation the debtor’s ability 
pay, the trustees accepted set-offs against obligations, “A” cer- 
tificates obtained the debtor after the bank was closed. each in- 
stance the set-off was for the face value the certificate spite the 
fact that had been acquired for small part its face value. The 
result this practice was that the debtors favored, among whom 
were employees the bank, were able settle their obligations for 
fractional part the debt. 
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This practice was condemned Singac Trust Co. Totowa Lumber 
Supply Co., 112 99, 169 673, 674 (E. 1933). There 
the court pointed out that recognition such transfer would create 
preference favor the certificates assigned and went say: 


right participate pro rata, accordance with 
the statute, the amount realized through the liquidation the 
assets the bank, cannot transmuted into legal claim, good 
for the entire amount the credit transferred, the assignment 
such credit debtor the bank liquidation, that such 
debtor might set off full against his debt. claim the 
hands assignee these circumstances has better stand- 
ing than had the hands its original owner. The claim can- 
not enlarged the talisman assignment.” 


See, also, Jefferson Trust Co. Feinstein, 122 Eq. 188, 192 
847 (Ch. 1937) affirmed 123 Eq. 588, 199 (E. 1938) 


The face value “A” certificates, accepted set-offs against obliga- 
tions, without proper examination having been had into the question 
the debtor’s ability pay, was the sum $22,646.82. The testimony 
the accountant indicates that the total dividend will amount approxi- 
mately 50% the face value the “A” certificates. that amount 
realized, the liability the trustees for the improper offset will 
$11,323.41. 


large number other cases the practice adopted the trustees 
was extraordinary. Debtors would make cash payments account 
obligations. Instead depositing the cash and giving the debtor suit- 
able credit, the trustees retained the cash. From time time this fund 
was used purchase certificates discount and the certificates were 
then credited face value against the account the debtor. record 
the amount cash received was produced. 


inevitable when such careless methods are used, discrepancies 
came light. one case debtor paid $2,200 cash account his 
note. The cash payment was not credited. Instead, “A” certificate 
the face amount $2,000 was purchased the trustees for $517. 
This certificate was then credited its face value the debtor’s ac- 
count. explanation concerning the disposition the balance the 
$2,200 payment was given. 


another similar transaction $800 disappeared. And number 
other cases smaller amounts cash were not accounted for. The total 
amount the cash payments handled this fashion was not proven, 
nor likely be, since apparently record them exists. 


These transactions were items discharge the burden establish- 
ing that they were proper rested the trustees. Atkinson’s Es- 
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tate, Eq. 269 (E. 1916). That burden the trus- 
tees have failed utterly sustain. 

The amount certificates used this fashion was $26,048.71. The 
amount cash paid the debtors not being established, the trustees 
must surcharged for the entire amount. 


1927 the Franklin Trust Company was appointed guardian four 
children named Hodge. that time the bank, trustee estate, 
held mortgage the principal amount $4,000. This mortgage the 
bank transferred itself guardian the Hodge children. One of-the 
children reached her majority 1935 and received her share the es- 
tate. Thereafter, claim was made behalf the remaining children 
that the mortgage was illegal investment. Suit was threatened. The 
mortgage had not been included the list assets the trust and, 
course, the guardianship was not matter with which the trustees were 
concerned. Nevertheless, when claim was made against the bank be- 
half the Hodge children, the trustees assumed the liability and paid 
the sum $3,000 settlement. They took over the mortgage and sub- 
sequently foreclosed it, with loss the trust estate $2,896.98. This 
loss, seems me, was not proper one for the trustees assume and 
must charged against them. 


first opinion this matter, reference was made the sale 
the George Street mill, title which was the name Frankham Realty 
Company, wholly owned subsidiary the trust estate. The mill prop- 
erty was the main asset the Frankham Realty Company. August 
1943 Frankham Realty Company contracted sell the property Benja- 
min Garfinkle and Lester Entin for the sum $91,000. Mr. Garfinkle 
was close business associate and friend two the trustees. The 
agreement for sale contained provision for payment commission 
corporation known Bengar Realty Company, which was 
wholly owned Mr. Garfinkle. When the time for closing arrived, the 
vendees refused take title unless reduction price $5,000 was 
made. The reason for the demand was said that the cost oper- 
ating the boilers the mill was higher than had been expected. pro- 
vision the contract justified the demand. Mr. Garfinkle was man 
substance who could have been made respond judgment had 
litigation been instituted. Yet the trustees submitted the demand and 
conveyed the property for $86,000. And, although the contract provided 
that taxes were apportioned August 15, 1943, the trustees paid 
the taxes January 1944, for further undetermined loss. Had the 
trustees been alive their responsibilities they would have insisted upon 
performance the contract according its terms. Their failure 
stand upon their rights resulted loss the trust estate $5,000, 
for which they must Bankers Trust Co. Bacot, supra. 
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The exceptants insist that the commission paid the sale the 
George Street property should made the subject surcharge. 
facts support this contention were offered other than the close re- 
lationship between the parties. That, itself, cannot serve the 
basis for surcharge. 


Reference has been made heretofore the sale the trustee 
property Fair Street, the City Paterson. The contract price 
was $12,000. this amount “A” certificates having face value 
$9,714.51 were accepted part payment the purchase price. far 
appears, the corporate vendee was responsible and could have been 
held the terms its contract. Since the most that can realized 
from the certificates will 50% their face value, the resultant loss 
the estate from this action will $4,857.25, for which again the 
trustees must held responsible. 


There are other examples loss the trust estate occasioned 
the failure the trustees proceed diligently with the collection 
claims. One Atkins was indebted the trust large amount. 
collateral security had assigned various notes third persons. Atkins 
became bankrupt. number the collateral notes were worthless. 
However, among them were two notes, one for $550 and the other for 
$500. The makers these notes were fully able pay them. Be- 
cause the trustees did not make any attempt collect the two notes, 
the trust suffered loss $1,050. 


One Leon Bruera was the holder “A” certificate the amount 
$5,395.40. Had retained his certificate, Mr. Bruera ultimately 
would have received dividends this certificate 50% the face 
amount, Bruera threatened suit. Instead resisting 
the claim, the trustees paid Bruera the sum $3,572.16. the extent 
$874.46, this payment was preferential. 


Mr. Radcliffe, one the trustees, was indebted the trust the 
sum $135.82. paid account the obligation the sum $10.53. 
The balance $125.29 was written off. The amount involved small, 
but illustrative the disposition the trustees play favorites. 


some not all the cases cited above, there may have been 
some satisfactory explanation for the course action taken. The burden 
was the trustees justify their action. They did not so. Pleas 
faulty memory and lost records this time will not avail them. Had 
they taken the prudent and obvious course making periodic reports 
their stewardship, memories would have been fresh, records extant 
and lips now sealed death could have spoken. They chose with- 
hold accounting and they must judged the records they 
now exist and charged accordingly. 
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Mention has been made the Frankham Realty Company. That 
corporation was owned originally the Franklin Trust Company and 
the Hamilton Trust Company. result series events which 
need not set forth, the trustees, June 11, 1937, became the holders 
all the capital stock the Frankham Realty Company. The sole 
asset the corporation was the George Street mill. The sole creditor 
was the trust estate which held mortgages the real property and 
notes given the corporation. The corporation was not dissolved. 
Why, does not appear. Mr. Radcliffe was put charge president 
and Mr. Roemer was made secretary-treasurer. Just what the duties 
Mr. Radcliffe were, was not shown. Mr. Roemer took over the legal 
details attendant upon the management the mill property. Between 
1937 and 1944, when the mill property was sold, Mr. Radcliffe received 
from the corporation the sum $5,800 and Mr. Roemer was paid 
$4,031.60. this latter sum, $17.40 represented disbursements, that 
his fees were actually $4,014.20. 

Ordinarily, might very well that with proper authentication, 
which was lacking here, the payments would have been proper. But 
must remembered that both Mr. Radcliffe and Mr. Roemer were 
trustees under agreement which specifically forbade the receipt 
them any compensation whatsoever other than reasonable attend- 
ance fee. Such provision trust agreement proper and under- 
standable. Its enforcement could far secure impartial ad- 
ministration the trust estate. When these trustees, defiance 
the agreement and without the approval the court, which super- 
vision all trusts committed, accepted compensation for activities 
behalf the trust, they did their peril and they must suffer the 
consequences. Mr. Roemer and the estate Mr. Radcliffe, therefore, 
will required return the trust estate the amounts received 
them from the Frankham Realty Company. 

have discussed heretofore the fees $19,704.28 paid the trustees 
for legal services. Further comment that subject unnecessary. 
Mr. Roemer was given the opportunity prove what part that 
amount constituted disbursements. Beyond general statement that 
had expended $2,000 for court costs, made attempt establish 
any disbursements. Giving full value his testimony regarding ex- 
penditures, credit which hardly entitled, there remains the 
sum $17,704.28 which must returned Mr. Roemer the trust 
estate. 


During the investigation developed that some the trustees 
purchased “A” certificates discount for their own benefit. 
conceded the accountants that these certificates must and will 
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surrendered the trust estate, together with the dividends heretofore 
paid them. And also conceded that the sales certificates 
the trustees the trust estate must set aside. Further discussion of. 
those items, therefore, unnecesary. 


Exception was taken the payment $36,000 fees Franklin 
‘Trust Company for acting fiscal agent for the trustees. statement 
voucher has been offered support this charge. Presumably such 
statement can rendered. Until presented, however, the pay- 
ments will disallowed. 


Over the years the trustees have used Frankham Realty Company 
and Benlin Securities Company, another wholly owned subsidiary the 
trust, dummies for the purchase “A” certificates discount. 
The purchase price generally was 15% the face value the certifi- 
cates. The reason given for this action was that the trustees desired 
reduce the number outstanding certificates and did not want the 
vendors know that the purchases were being made behalf the 
trust. true that these purchases were for the benefit the trust. 
true, also, that the vendors were beneficiaries the trust whose 
interests the trustees were charged with the duty protecting. When 
the purchases were made the trustees knew that the liquidating divi- 
dends would much higher than the amounts being offered. This in- 
formation was concealed from the persons from whom the purchases 
were made. Such conduct, though resulting loss the estate, 
was violation the duty owed the trustees the beneficiaries and 
deserves this court’s severe condemnation. 


Finally come the demand that the trustees removed. 
course, the power the court remove trustees not open question. 
But the court reluctant exercise that power and only does under 
extreme provocation. Braman Central Hanover Bank Trust Co., 
supra; McAllister McAllister, 120 407, 184 723. 


the original trustees, only two, Mr. Roemer and Mr. Behrman, 
are still alive. Mr. Behrman submitted his resignation some time ago, 
leaving Mr. Roemer the sole survivor the original board trustees. 
For the reasons given above, the opinion that Mr. Roemer 
should longer continue trustee. His resignation will re- 
quired. Koretzky, supra. the other hand, neither Mr. Hall 
nor Mr. O’Brien became trustee until after the acts complained 
had taken place. They cannot charged with responsibility for their 
predecessors’ derelictions duty. Accordingly, Messrs. Hall and 
O’Brien will retained trustees. the exceptants desire repre- 
sentation will entertain their application therefor. 


The following compilation the several surcharges: 
(Compilation surcharges omitted for publication purposes) 
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will noted from the above schedule that Mr. Hall was the 
beneficiary improper set-off the extent Mr. O’Brien 
received similar preferential treatment the extent $457. Mr. Hall 
and Mr. O’Brien must reimburse the trust for these amounts. 

Judgment accordance with the views expressed above. 


Collateral Found Secure All Borrower’s 
Indebtedness 


Plaintiff borrowed money from bank and pledged 
collateral eight insurance policies. alleged the existence 
oral agreement with one the bank’s officers the 
effect that the policies were collateral for the insurance loan 
and not for any other his indebtedness the bank. When 
the bank refused return the policies upon tender the 
last payment the insurance loan, plaintiff applied the 
court for determination ownership the policies. The 
court found favor the bank. The terms the notes, 
plaintiff’s guaranty, and the agreements assignment the 
policies indicated that they were collateral for any 
plaintiff’s indebtedness the bank. oral agreement was 
not admissible court vary these terms and was 
excuse the part the plaintiff that had not read the 
provisions these instruments. Azrak al. Manufacturers 
Trust Company al., New York Supreme Court, 120 N.Y.S. 
855. The opinion the court follows: 


WALSH, J—Defendant Manufacturers Trust Co. moves pursuant 
Rule 113 the Rules Civil Practice for summary judgment 
dismissing the complaint and granting such defendant summary 
judgment upon its counterclaim against the plaintiffs. 

Defendants Equitable Life Assurance Co. and New York Life In- 
surance Co. also move for summary judgment provided the above 
motion made the defendant Manufacturers Trust Co. granted. 

Plaintiffs sue for declaratory judgment. They allege that the 
plaintiff James Azrak (hereinafter referred the plaintiff) 
August, 1950, borrowed $14,000, which was later increased $20,000, 


NOTE—For similar decisions see Digest (Fifth Edition) 
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from the defendant Manufacturers Trust Co. and pledged collateral 
eight insurance policies, under which such plaintiff was the insured 
and the infant plaintiffs, Victor and David Azrak, were the beneficiaries; 
that the time the making the loan, plaintiff made oral agree- 
ment with officer the defendant Bank the effect that the policies 
were collateral only for such insurance loan and not for any 
other debts the plaintiff the Manufacturers Trust Co., and that 
such plaintiff could pay off the insurance loan and accumulated interest 
any time and receive back the policies; that prior the maturity 
the last insurance loan note plaintiff tendered the amount due the 
defendant Manufacturers Trust Co., which refused such tender, and 
that the Manufacturers Trust Co. has threatened apply the in- 
surance company for loans the policies. Plaintiffs ask for declara- 
tion that the plaintiff James Azrak the owner the policies and 
has the right their immediate possession, and that the defendant 
Manufacturers Trust Co. directed return the same plaintiff 
upon payment the amount due upon the last insurance loan 
note and accumulated interest. 


addition denying the material allegations the complaint, the 
defendant pleads counterclaim against the plaintiffs alleging (1) that 
under the terms and provisions the written documents signed 
plaintiff, wit: 


(a) the original August 1950, insurance loan note and many 
similar renewal notes subsequently signed Azrak, including the 
existing and unpaid note May 1952, the principal amount 
$20,000; 


(b) the eight written collateral assignments admittedly signed 
Azrak August 1950, when the insurance loan was made; 


(c) the written guaranty admittedly signed Azrak February 
13, 1951; 

(d) the personal loan note admittedly signed Azrak March 
13, 1952; 
that the defendant has the right hold the eight policies collateral 
security for the payment any and all indebtedness plaintiff it, 
whether absolute contingent, secured unsecured and whether 
matured unmatured. 


(2) That plaintiff has defaulted the payment his obligations 
and that existing, matured, past due and unpaid in- 
debtedness defendant upon the insurance loan note, the personal 
loan note and reason guaranty amounts $53,531.08 
plus interest and attorney’s fees. 


(3) That under the terms and provisions the eight written 
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collateral assignments the insurance policies defendant has the right 
borrow and obtain advances from the insurance companies upon the 
policies and pledge them for such advances, well surrender 
said policies the insurance companies for their cash value. 


The defendant Manufacturers Trust Co. asks for declaratory 
judgment the foregoing effect. 


There doubt but that the provisions the notes, the guar- 
anty and the assignments executed the plaintiff make the policies 
collateral not only for the insurance loans but also for the entiré in- 
debtedness the plaintiff the Manufacturers Trust Co. 
opinion, the language these instruments clear and unambiguous, 
and such respect noted that the Court Appeals, 
Angel Chase National Bank City New York, 279 N.Y. 250, 
N.E.2d 145, held similar provisions valid and enforceable. 
that case, policies insurance had been assigned the bank 
collateral and the guaranty, the promissory notes, and the loan agree- 
ment contained “spreading” provisions the case bar. Angel 
Chase National Bank City New York, supra, the court said, 
279 N.Y. page 254, N.E.2d page 146: 


“The assigned policies had been delivered the bank Oc- 
tober, 1931, and the note July 30, 1934, recites that there had 
been deposited with the bank, security for the payment the 
note and all other liabilities, not only the bonds and shares stock 
enumerated the note but also specifically describes these three 
policies. The Appellate Division quite correct holding, 
matter law, that the policies were pledged not only secure 
this particular note but also every obligation George Angel, 
present future, absolute contingent. The language the 
July 30, 1934, note and that the general loan and collateral agree- 
ment not susceptible any other inference.” 


Since the policies were pledged the language the written 
instruments not only secure the original insurance loan but also every 
obligation the plaintiff, present future, absolute contingent, 
the opinion that there merit action and that 
triable issue fact presented plaintiff’s affidavits. The oral agree- 
ment alleged have been made plaintiff with Mr. George Wolf, 
officer the Manufacturers Trust Co., prior contemporaneously 
with the execution the written insurance loan note and the eight 
written assignments the policies August, 1950, not admissible 
vary contradict the language such instruments. Camardella 
Eastern Parkway Roller Skating Rink, 271 App.Div. 985, N.Y.S.2d 
82; Myers Stein, 154 App.Div. 631, 762; Jamestown 


Aa 
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Business College Ass’n. Allen, 172 N.Y. 291, N.E. 952. the 
latter case the court said, 172 N.Y. page 294, N.E. page 953; 


“The general rule that evidence what was said between 
the parties valid instrument writing, either prior 
the time its execution, cannot received contradict 
vary its terms, applies promissory notes and bills exchange. 
Thompson Ketchum, Johns [189] 190; Norton Coons, Seld. 
33] N.Y. 33; Read Bank [of Attica], 124 N.Y. 671, N.E. 260.” 


Nor the allegations contained the reply constitute valid 
defenses. Such defenses are the effect, first, that although plaintiff 


admittedly signed the written guaranty annexed the answer did 


not understand the significance thereof and accordingly the same void; 
second, that although admittedly signed the various promissory notes 
and assignments annexed the answer, plaintiff did not understand the 
legal significance thereof and accordingly they are void. This claim 
ignorance the part the plaintiff, even true, does not excuse 
plaintiff from the obligations created the various instruments referred 
above. Matter Stone’s Estate, 272 N.Y. 121, N.E.2d 61, Pim- 
pinello Swift Co., 253 N.Y. 159, 170 N.E. 530; Shalgott Realty 
Co., Inc. Whitney, 238 App.Div. 266, 264 N.Y.S. 225. the latter 
case the court said, 238 App.Div. page 267, 264 N.Y.S. page 226: 


“The only real excuse offered for his claim ignorance the 
contents both the contract and the assignment was the fact 
that failed read them. This constitutes excuse. was 
said the Court Appeals Pimpinello Swift Co., 253 
N.Y. 159, 162, 170 N.E. 530, 531: ‘If the signer could read the 
instrument, not have read was gross negligence; could 
not read it, not procure read was equally negligent; 
either case the writing binds 


also observed that the plaintiff does not deny, pointed 
out above, that signed various notes, assignments and guaranty. Nor 
does deny that the moneys were advanced the bank both himself 
and the Spring Trading Corporation, and that they have not been repaid. 
Plaintiff merely states: “Moreover, apparent from the tenor the 
reply that defense the guaranty that have denied such in- 
debtedness. there any doubt about it, deny now.” This mere 
denial, which repetition the allegations the pleadings, not 
sufficient defeat defendant’s motion for summary judgment. The 
pleader under obligation advance other proof, O’Meara Co. 
National Park Bank New York, 239 N.Y. 386, 146 N.E. 636, 
A.L.R. There the court said, 239 N.Y. page 395, 146 
page 638: 
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“Defendant’s affidavits used opposition the motion merely 
repeat the various denials contained the answer. These denials 
were insufficient raise issue motion for summary judg- 
ment, since, under the rule, facts must presented rather than 
mere general specific denials order defeat motion. Rules 
Civ.Prac. rule 113; General Inv. Co. Interborough Rapid Transit 
Co., 235 N.Y. 133, N.E. 216.” 


See also Dodwell Co., Ltd. Silverman, 234 App.Div. 362, 363, 
254 N.Y.S. 746, 747. 


Since plaintiff’s affidavits not raise any triable issues fact all 
the defendants’ motions for summary judgment are granted. Settle 
orders and judgments. 


Indiana Rules Savings and Loan Safe Deposit Boxes 


The Indiana Attorney General has recently ruled that building 


and loan associations have authority rent safe deposit boxes 
customers. His opinion stated that the safe deposit box field 
was the exclusive right banks and trust companies. 


TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills 
estates, descent, distribution and corporate fiduciaries 


Court Will Not Substitute Its Judgment for Trustees’ Discretion 


Matter Shiel, Surrogate’s Court, Westchester County, New York, N.Y.L.J. 
February 16, 1953, page 521 


Decedent’s will authorized trustees their “sole and incontestable 
discretion” invade trust principal protect beneficiary from want 
necessity due “unforeseen contingency emergency.” The 
court refused rule whether not change economic circumstances 
the beneficiary due reduced purchasing power the dollar con- 
stituted unforeseen contingency emergency. did, however, define 
these terms and ruled that the trustees must use their own discretion. 


Child Omitted Father’s Will But Given Life Insurance 
Settlement Denied Intestate Share 


Estate Faber, New York Court Appeals, April 1953 


Section New York Decedent Estate Law provides that 
child born after parent has made his will and who “unprovided for 
any settlement” the time the decedent dies, will entitled 
intestate share that parent’s estate. this case, decedent 
made will setting trust for the benefit his wife and father 
during their lives with the remainder his daughter, Adell. Later 
another daughter, Sandra, was born. Decedent did not change his will 
after Sandra was born but did arrange his insurance she became 
beneficiary two life insurance policies. The Court Appeals, 
passing this section the statute for the first time, held that Sandra 
was not entitled intestate share since making her beneficiary 
the insurance policies did constitute the sort “settlement” required 
the statute. The court seemed influenced its decision 
the fact that making the after born daughter beneficiary the 
insurance policies, decedent had provided almost equally for both 
daughters. 
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New York Banking Law Amended—Foreign Fiduciaries 


New York 1953, Ch. 643 Sec. effective April 13, 1953 


Section 131 (4) the New York Banking Law has been amended 
delete provision which forbids foreign corporations acting 
fiduciaries solicit any way fiduciary business New York State. 
However, this section still restricts such foreign corporations from 
maintaining branch offices agencies this state. 


Uniform Trusts Act 


The Trusts Act has now been adopted seven states. 
This Act, according the Commissioner’s notes, has triple purpose. 
designed away with obsolete and unjust rules law, 
clarify and tighten rules regarding trustee’s loyalty beneficiaries, 
and relax certain onerous rules equity facilitate administration 
trusts. The states which have adopted the act are Louisiana, Nevada, 
New Mexico, North Carolina, Oklahoma, South Dakota and Texas. 


Totten Trusts Liable for Decedent’s Debts 


Estate Temchin, 129 N.Y.L.J. 1411, April 28, 1953 


The New York County Surrogate’s Court has recently ruled 
accordance with prior New York decisions that Totten trusts (bank 
deposits trust for third person where depositor retains power 
withdraw funds during his lifetime) created decedent before his 
death were liable for his debts there deficiency other assets. 


Safe Deposit Company Held Contempt for Not Complying 
with Court Order 


Brennan, 129 N.Y.L.J. 1217, April 13, 1953 


The surrogate granted order directing safe deposit company 
permit the public administrator examine decedent’s safe deposit 
box. Despite this order the company refused access the box because 
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the public administrator did not present death certificate. 
result this refusal the surrogate adjudged the company contempt 
court and designated fine imposed the company did not 
permit the public administrator inspect the contents the safe 
deposit box within five days after receiving notice the contempt 
order. 


Condition Requiring Forfeiture Trust Interest Upheld 


National Bank Commerce Greenberg, Tennessee Supreme Court 
April 25, 1953 


his will decedent provided that trust established for the 
infant daughter his deceased son. The will stipulated that the 
daughter was adopted anyone not decedent’s immediate family 
before she reached the age eighteen and her name was changed 
the trust was end. The infant was adopted someone not 
decedent’s immediate family and her name was changed. When the 
trustees applied the court for directions concerning the trust was 
ruled that the daughter must forfeit her interest the trust. The 
condition decedent’s will was not against public policy since was 
not detrimental the public welfare. 


Obligation Public Welfare Department Superior Lien 
Judgment Creditor 


Estate Phlipo Mercantile National Bank Hammond, Indiana, 
Indiana Appellate Court, March 24, 1953. 


From 1947 until her death 1951, decedent received old age 
assistance from the Indiana Department Public Welfare. certificate 
that such aid was being received was put the public records. 1950, 
the holder promissory note obtained judgment against decedent 
the note. After decedent’s death, the judgment creditor asserted 
priority over the portion the Department’s claim arising from as- 
sistance given after the date judgment. The Court ruled favor 
the Welfare Department. The Welfare Act 1936 obligates the 
estate person who received assistance reimburse the state and 
the continuity lien created this obligation cannot interrupted 
intervening judgment. 
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Fiduciaries Permitted Interim Compensation 


Pennsylvania 1953, H.B. 47, Effective May 1953 


new Pennsylvania statute makes fiduciaries eligible receive 
compensation from trust principal before their services are completed 
and before the trust itself terminated. 


United States Bonds Redeemed Par Pay Estate Taxes 


recent circular the Federal Reserve Bank New York indicates 
that the new are included among the government bonds which may 
redeemed par pay federal estate taxes (see Banking Law Journal, 
July, 1953). indicates also that bonds which may used pay 
such taxes include: (1) Bonds held revocable trust trusts con- 
taining power appointment, (2) Bonds held more than one 
individual and (3) Bonds held partnership. 


Court Upholds Conflicting Position Trustee 


Rosencrans Fry, New Jersey Supreme Court, March 30, 1953 


Decedent’s will appointed defendant trustee certain corporate 
shares but also gave him power any time buy these shares for him- 
self from the trust. The court ruled that defendant could buy these 
shares and that such action was not breach his fiduciary capacity 
since decedent had intentionally put the trustee this conflicting 
position. 


Stock Dividends Considered Income 


Estate Lawrie, Surrogate’s Court, New York County, N.Y.L.J. February 
1953, page 449 


Stock dividends partially representing transfer capital profits 
capital were held trust income where decedent’s will directed 
that all stock dividends considered income. 


TAX DECISIONS 


Digest current decisions pertaining the law taxes banks, 
trusts, estates and gifts 


Gift Government Savings Bond Made Co-owner 


Littlejohn North Dakota State Tax Commissioner, North Dakota Supreme 
Court, March 19, 1953 


Before his death decedent purchased United States Savings Bonds, 
Series and payable himself his daughter. Over three years 
prior his death gave these bonds his daughter who kept them 
her safe deposit box. The court held that completed gift had been 
made and that interest the bonds remained decedent and thus 
state estate tax could imposed. 


Trust Income Taxable Creator Trust 


Miller Commissioner, Tax Court, T.C.M. May 1953 


Taxpayer created trust which was pay him $1000 month 
for life. named corporate trust company trustee. The tax 
court held that all income from the trust was taxable the creator 
the trust since the terms the trust the trust company did not 
have interest substantially adverse that the taxpayer. 


Settlement with Trustee Not Taxable Gift 


Chase National Bank the City New York Commissioner, 
Tax Court, T.C.M. April 28, 1953 


Taxpayer, German national, created trust 1928. 1937 
the trustee brought suit the Supreme Court New York asking for 
settlement its trust accounts and for construction the trust 
indenture. When the court handed down partially unfavorable 
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decision, the trustee appealed but order save money and comply 
with German monetary regulations taxpayer made settlement with 
the trustee. The Tax Court held that this settlement did not constitute 
gift trust corpus subject federal gift tax. 


Inheritance Tax Computed Without Regard Renounced 
Life Estates 


Letter Ruling, Attorney General North Carolina, April 1953 


Decedent’s will granted life estates two sisters with remainders 
certain nieces and nephews. The sisters renounced their life estates. 
The Attorney General ruled this renunciation made the life estates void 
the date decedent’s death. They were ignored comput- 
ing the state inheritance tax. 


Relinquishment Power Modify Revoke Trust Gift 
Subject Tax 


Mary Latta Commissioner, Tax Court, T.C.M. May 25, 1953 


Taxpayer created trust 1930 reserving herself certain power 
direct the trust management. She also reserved the power rescind 
modify the trust she had the unanimous consent the trustees. 
1947 with such unanimous consent she agreed relinquish these 
reserved powers. The Tax Court ruled that gift had been made 
taxpayer the time the trust was established because she had not 
given control the trust corpus. gift had been made 1947 
however, when taxpayer relinquished power modify revoke the 
trust. 


Tax Commission Get Inventory Safe Deposit Boxes 


Connecticut 1953, Public Act 241 


amendment Connecticut statute requires the Probate Court 
file with the Tax Commission list the contents decedent’s 
safe deposit box together with certified copy the will. 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Federal Reserve System 
special study, “The Federal 

Reserve Re-examined,” the New 
York Clearing House examines the 
credit control objectives, powers 
and techniques the Federal Re- 
serve System. Tracing the develop- 
ment the central banking sys- 
tem over the past forty years, 
presents variety suggestions 
and recommendations for strength- 
ening the Federal Reserve Act, and 
for achieving better co-ordina- 
tion national credit policy and 
public debt management. 

Emphasis placed the need 
for safeguarding the dollar and 
promoting stable economic prog- 
ress. this connection, among 
the recommendations are: 

Rewording the Employ- 
ment Act 1946 clearly indicate 
that relatively stable price level 
maintaining healthy economy; 
furthermore, that the 
“maximum employment, produc- 
tion and purchasing power,” 
achieved within the framework 
relatively stable price level. 

Rewording Section 12A (c) 
the Federal Reserve Act—the 
guiding principle open-market 
operations—to impose positive 
responsibility direct the System’s 
open-market transactions such 
manner protect the pur- 
chasing power the dollar; such 
moving the monetary causes 
economic instability and with 


view making discount policy 
effective. 

Adoption additional meas- 
ures limit the amount Gov- 
ernment securities that may 
acquired the Federal Reserve 
banks. 

The New York Clearing House, 
association eighteen major 
commercial banks New York 
City, also suggests that Section 
13b the Federal Reserve Act, 
which covers direct loans indus- 
trial and commercial businesses, 
superfluous. Provision for special 
credit facilities this kind, 
maintained, should not involve the 
resources the Federal Reserve 
banks. the other hand, the re- 
port recommends that discretion- 
ary stand-by authority regulate 
consumer and real estate credit 
should vested with the Federal 
Reserve. 

With respect Government 
credit agencies, the report calls 
for Congressional review their 
social objectives, statutory powers 
and functions—with eye their 
possible elimination consolida- 
tion. Such re-appraisal, con- 
tended, should determine under 
what conditions the credit agencies’ 
activities are 
stable economic progress, and 
should seek discover the means 
which their social and economic 
objectives can reconciled with 
Federal Reserve policy. Estab- 
lishment public debt com- 
mission with broad terms refer- 
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ence undertake exhaustive 
investigation all aspects the 
public debt problem, declared, 
should also authorized Con- 
gress. 


Also contained the study 
detailed analysis the mechanism 
bank credit expansion and con- 
traction. Attention directed 
number popular misconcep- 
tions concerning deposit expansion, 
particularly the idea that banks 
can “create” money automatically 
without cost. The report shows 
that the process expansion 
not automatic, extremely erratic 
over short periods time, and that 
the theoretical expansion ratios 
based legal reserve requirements 
have predictive value. 


“Any legislation reserve re- 
quirements,” declared, “should 
recognize that geographical dif- 
ferentials are, large degree, out- 
moded; that vault cash and por- 
tion balances with correspond- 
ents might properly restored 
legal reserve balances; that total 
reserve needs are excessive under 
the existing scale reserve re- 
quirements first granted 1933 
and are longer needed.” 


preclude possible Federal 
Reserve financing continuous 
Treasury deficits, the Clearing 
House recommends amendment 
the former’s authority purchase 
securities directly from the Treas- 
ury. Proposed statutory re- 
striction modifying the existing 
billion direct accommodation 
the Treasury which may out- 
standing any one time. Such 
modification would require that all 
such advances repaid within 
thirty days. The desirability 
limiting the amount Government 
securities that may potentially 
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held the Reserve banks was 
also stressed. 


State Investments 
Federal Securities 

Walter Margett, Jr., Treas- 
urer the State New Jersey, 
has proposed the issuance new 
type Federal obligation designed 
for the investment public funds. 
Such funds are held large amount 
pension and retirement systems 
for the benefit teachers, police, 
firemen and other civil servant 
members the states, counties and 
municipalities throughout the na- 
tion. 

Under current 
cedure, the states purchase large 
amounts 
through open-market transactions. 
Mr. Margett feels that such un- 
systematized purchasing contrib- 
utes unsettling and inflationary 
factors the market and subjects 
state funds the hazards un- 
foreseeable fluctuations and con- 
ditions. The New Jersey State 
Treasurer believes that the exist- 
ing practice should replaced 
direct dealings between the states 
and the Federal Government. 


“Certain other elements the 
state investment picture presently 
without adequate solution could 
disposed quite readily under the 
scope such approach,” states 
Mr. Margett. “One example the 
question maturities, often 
pressing that overrides income 
considerations. We, New Jersey, 
not have this worry any ap- 
preciable degree but have 
problem with respect rates 
return virtue the fact that 
have guaranteed certain pen- 
sion funds earnings high 
percent until 1944 and per cent 
thereafter. Obviously, when yields 
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fall below these rates, replacement 
must sought the market with- 
out ready success substantial 
appropriations must made 
the Legislature each year cover 
deficits running into millions 
dollars.” 

Mr. Margett suggests ex- 
change present holdings Fed- 
eral issues for non-marketable 
security with extension ma- 
turity consideration for in- 
creased interest coupon. This type 
security would confined 
public investors and could is- 
sued with serial maturities. this 
manner, the states could avoid the 
current uneven maturities which 
present problem. Collaterally, 
future Treasury financing might 
also assisted such program 
direct purchasing. 

After informal conference be- 
tween the Treasury Department 
and the fiscal representatives 
number states, the Council 
State Governments circulated 
questionnaire among its members 
with view gathering pertinent 
information and determining spe- 
cific desires concerning the prob- 
lem. 


Shareowner Statistics 


its report the New York 
Stock Exchange, recommending 
program for merchandising listed 
equity securities, Stewart, Dougall 
Associates have disclosed num- 
ber interesting facts from its 
current ownership survey. The 
current survey elaborates those 
findings incorporated the report 
the Brookings Institution. 

The average stockholder 
years age. Roughly per cent 
all adult individuals who own 
corporate shares are their fifties 


IT'S READY 


SEPTEMBER 1953 EDITION 


June 30, 1953 Statement 
Officers, Directors, Cor- 


LATEST respondents, Transit 


Number, Check Routing 
Symbol. Also, Canadian 


DATA Banks, Foreign Banks, 


Insurance Companies, 
and Investment 


ORDER TODAY 


Nashville Tennessee 


OSeptember issue 
(Includes Supplement Service for half-year) 
September issue yearly for 

five yearly 


(Includes Supplement Service yearly) 


Bill checked above upon 
delivery 


538 THE BANKING 
older. For purpose com- 
parison, may noted that only 
per cent the total adult popu- 
lation that age bracket. 

With the exception those 
individuals who inherited bought 
their shares through employee pur- 
chase plans, the majority own- 
ers did not start acquiring stock 
until they were approaching 
were older. This performance may 
contrasted with the fact that 
the large majority savings ac- 
counts have been started the 
time people are their early 
thirties, and that most insurance 
programs have been established 
the time men reach the year 
age level. 

Relatively few shareholders 
have developed plans for extending 
their holdings, while fixed sched- 
ules for the acquisition shares 
non-owners are negligible. 

Most consumers think terms 
needing large amounts cash 
enter the market and are igno- 
rant the fact that they can buy 
whatever they can afford—be 
one, ten, one hundred, thou- 
sand shares time. 


Prices 


practical way exists for fore- 
ing prices back their prewar 
states Randolph Burgess, 
Deputy Secretary the Treasury. 
Furthermore, points out, such 
decline would more harm than 
good. Because the country has 
become adjusted the new 
price level, any reversion the 
old and lower level would upset the 
entire economy. The sole hope 
lower prices lies the benefits 
new technology and efficiency, and 
the passing portion such 
benefits the consumer. 


LAW JOURNAL 


Debit and Credit 

“The country today has two dis- 
tortions about balancing each other 
out from the national standpoint 
but not from the personal stand- 
point,” according Town- 
send, New York City investment 
counsel. large segment our 
population, observes, saying 
money tremendous rate, and 
under ordinary conditions 
would likely produce slow- 
down business. 


However, another large segment 
borrowing like mad.” There 
has been rise over $21 billion 
consumer debt since the end 
World War II. “Ordinarily,” 
remarks, “an excess borrowing 
produces inverted pyramid 
debt which topples over and brings 
disaster its wake. fact, can 
stated, and supported 
torical evidence, that every single 
one our depressions recessions 
has been precipitated accompa- 
nied the collapse one those 
debt pyramids.” 


But these two distortions, Mr. 
Townsend declares, just about 
balance each other out and produce 
unstable and uneasy equilibri- 
um. Nevertheless, this equilibrium 
cannot accomplished personally 
because, notes, the savings 
one man cannot used pay 
the debts another. 


problem exists for the thrift 
institution executive, since 
not aware the extent which 
his savers may borrowers and 
therefore does not know the extent 
which such savings are likely 


debts. 
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Ten Billion Dollar 
Increase Bank Deposits 


recapitulation the figures 
taken from the condensed year- 
end statements the nation’s 
banks appearing the recently 
published first 1953 edition the 
Rand McNally Bankers Directory 
revealed substantial increases for 
1952 all categories. Deposits 
were approximately $10 billion 
total $198.1 billion, while 
capital accounts registered gain 
$888 million, making the year- 
end total $16.3 billion. 

The banks’ resources recorded 
over-all gain $11.1 billion 
total $216.5 billion, 
ponderance the increase, nearly 
billion, showing the loan 
column. Government 
and other securities grew $1.5 and 
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$1.8 billion, respectively, the 
increase resources, making their 
respective totals $73.3 billion and 
$17.2 billion. 

Loans $76.7 billion compared 
the year’s end with total 
$73.3 invested Governments, re- 
versing their relative position 
year ago, which time respective 
holdings loans and Governments 
amounted $68.8 billion and $71.8 
billions. Totals cash and other 
resources, amounting, respectively, 
$46.3 and $2.9, reflected virtually 
change. 

The statement also revealed 
banks the country and 
crease 327 the number 
branches, making the respective 
totals banks and branches 14,672 
and 5,909. 
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Among the miracles that have made these 
United States beacon lighting modern man’s 
way better world the hand good neigh- 
bor, relieving tragedy, helping youth the 
road manhood and defying the ill fortune 
afflicting any our people. 
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